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PRESIDENTS PAGE 


Lawyer as Counselor and Healer 


hen I began practicing law, 
lawyers’ business cards read 
“Attorney and Counselor- 
at-Law,” but that descrip- 
tion has disappeared. What happened to 
our role of counselor and healer? 

When the public thinks of a lawyer, they 
see him as a “hired legal gun” in that spe- 
cial arena — the courtroom. The public 
also believes lawyers use the best skills 
money can buy to do great harm to society 
— the serious kind of harm that allows 
courts to be overwhelmed, wrongdoers to 
go free, and juries to be deceived and mis- 
led. Lawyers are viewed as powerful 
individuals, who through their skill, intelli- 
gence and cleverness, use their power not 
to seek justice, nor to promote and practice 
high ideals. At best, the public is cynical 
about the professional behavior of lawyers. 

In public opinion polls commissioned by 
The Florida Bar during the past year, we 
discovered that Floridians have very posi- 
tive attitudes when many aspects of the 
legal system are considered. They support 
the jury system, feel that the threat of law- 
suits serves a useful function, and believe 
lawyers protect individual rights. But reac- 
tions are almost universally negative when 
it comes to the actual functioning of the 
system and the role of lawyers. The major- 
ity of the public equates “law” with 
“greed.” They believe attorneys are the rea- 
son the system does not work. Citizens 
blame the filing of unnecessary lawsuits 
and helping criminals get off without being 
fully punished as reasons for the present 
poor state of the system’s health. 

So there it is in a nutshell: The legal 
system is good, but not working as it 
should. It’s not working, says the public, 
because of the lawyers. And, generally, the 
public defends its attitude based on its per- 
ception of a lawyer as a “gunslinger.” The 
public is unaware that a lawyer is a coun- 
selor and a healer, as well as an advocate 
for the client in an adversarial proceeding. 
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by Stephen N. Zack 


This prevalent attitude is a terrible indict- 
ment of our justice system. The general 
public doesn’t understand the adversarial 
system, and either doesn’t know or doesn’t 
care that the vast majority of lawyers only 
use the courtroom as a last resort. 

The preamble of the Rules of Profes- 
sional Conduct spells out some of a 
lawyer’s various responsibilities: 


A lawyer is a representative of clients, an 
officer of the legal system, and a public citizen 
having special responsibility for the quality of 
justice. 

As a representative of clients, a lawyer per 
forms various functions. As an advisor, a 
lawyer provides a client with an informed un- 
derstanding of the client’s legal rights and 
obligations and explains their practical implica- 
tions. As an advocate, a lawyer zealously 
asserts the client’s position under the rules of 
the adversary system. As a negotiator, a lawyer 
seeks a result advantageous to his client, but 
consistent with requirements of honest dealing 
with others. As an intermediary between cli- 
ents, a lawyer seeks to reconcile their interests 
as an advisor and, to a limited extent, as a 
spokesperson for each client. A lawyer acts as 
an evaluator by examining a client’s legal af- 
fairs and reporting to the client or to others. 


As the Rules of Professional Conduct 
spell out, a lawyer is an adviser, an advo- 
cate, a negotiator, an intermediary, and an 
evaluator. In short, a lawyer is a counselor 
and healer! A iawyer is a counselor who 
engages in the mutual exchange of ideas 
and opinions. A lawyer discusses, deliber- 
ates and gives advice regarding the law, the 
legal rights and remedies it provides. 
Through the legal remedies available to 
free one from grief and trouble, a lawyer 
is a healer who seeks to restore, remedy 
and reconcile social and personal wounds 
through the law. We have a professional 
obligation to educate the public about our 
role as counselor and healer. But before 
we can do that, we lawyers must remind 
ourselves of the good we do when we 
counsel and heal. 

Most legal work is not carried out in 
courtroom battles. Estate planners help cli- 
ents foresee and provide for the needs and 
comforts of family and friends. Patent and 
copyright lawyers assist clients by protect- 
ing their creativity expressed in their 
scientific inventions and artistic productiv- 
ity. Business lawyers assist clients in 
putting transactions together. Family law- 
yers seek to reconcile spousal differences 
as equitably and peacefully as possible — 
always considering the needs of the chil- 
dren, sometimes even more than the client- 
parent, who may attempt to use them as 
pawns, not realizing the deep scars di- 
vorces often leave behind. 

In these and other situations, lawyers are 
not hired guns doing the bidding of the 
client, but rather independent professionals 
providing sound, honest advice — counsel- 
ors-at-law, conflict resolvers, healers, 
peacemakers — the lubrication that allows 
society to function smoothly without 
grinding to a halt. 

A client may have a monetary claim for 
physical injury caused by another person. 
There may be a contract dispute regarding 
performance or failure of consideration. 
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The client generally wants money. The op- 
posing party wants to pay little or nothing. 
Lawyers provide advice on the merits of 
the claim and the realistic probability of 
recovery that may be expected. It is often 
the attorney, acting as counsel, that re- 
solves the problem without litigation. 

Because litigation must always be a final 
resort, the courtroom is viewed by the cli- 
ent and his lawyer as the final attempt to 
secure a rightful and fair resolution of the 
conflict, not obtainable through any other 
means. I personally feel litigation is often 
a result of a failure of the justice system 
— at times, a failure of reasonableness, a 
failure of communication, a failure of hon- 
est good faith effort — and, at times, a 
failure of lawyers to fulfill their role as 
counselor and healer. 

What makes a lawyer a good counselor 
and healer is that the lawyer knows more 
about our legal system than the client, and 
has the background and experience to 
make a reasonable analysis of the ultimate 
issues to be decided by the court and the 
jury. The client may disagree, but some- 
times the lawyer must advise against 
litigation based not only on the projected 
legal outcome, but also on such corollary 
considerations as damage to the client’s 
personal or business reputation. A satisfied 
client is one that has a complete under- 
standing of the risks and benefits to be 
provided by his decision. 

It’s been said that 90 percent of the law- 
yers serve 10 percent of the people — the 
affluent class. Ralph Nader charges that 
choice based strictly on financial consid- 
erations has led lawyers to work for “pol- 
luters, not anti-polluters; for sellers, not 
consumers; for corporations, not citizens. 
. . for, not against, judicial and adminis- 
trative delay; for preferential business ac- 
cess to government and against citizen 
access to the same government.” We can 
argue with Nader’s perception, but the re- 
ality is that many others believe Nader is 
right. We, as individuals and as a profes- 


sion, must alter that perception through 
behavior and information. 

Harvard Professor Arthur Miller sum- 
marized his perception of currently ac- 
cepted legal ethics, saying that “lawyers 
owe complete allegiance to their client, 
very little to the system, and none at all to 
the adversary.” I disagree! To me, lawyers, 
as Officers of the court, must serve the legal 
system first and foremost. Resolving con- 
flicts is the primary reason for our system. 
Justice is the goal; truth is the vehicle; fair- 
ness dictates the procedure. I further main- 
tain that only the highest personal regard 
and commitment to the ideals of the legal 
system will change public perception of 
our profession as nothing more than a 
hired gun without soul or conscience. 

Middle-class working people, welfare 
mothers, the handicapped, immigrants, the 
aged — all have rights, yet they do not 
have realistic remedies because the justice 
system is costly and complex. As officers 
of the court and seekers of justice, we must 
find the manner and means to work our 
healing powers for these people to provide 
our counsel to them. Certainly, before liti- 
gation commences, an appropriate means 
to achieve this may be through mediated, 
arbitrated and negotiated counseling and 
healing. The emphasis is on cooperative, 
rather than contentious, behavior. 

For the law to be a true profession and 
not just another stall in the marketplace, 
it must be composed of lawyers who real- 
ize and demonstrate to others that seven 
years of college, years of practice, and hun- 
dreds of hours of continuing education 
have prepared them to be counselors and 
healers-at-law. That’s what we lawyers do; 
that’s why we exist; that’s what the legal 
system is all about. Let’s return, with pride, 
to identifying ourselves on our letterheads 
and cards and by our conduct as “Attor- 
neys and Counselors-at-Law.” 

My next column will be “The Difference 
Between an Advocate and a Legal 
Jerk.” 


Every lawyer, 
regardless of professional prominence or workload, should 
find time to participate or otherwise support the provision 
of legal services to the disadvantaged. 
Comment, Rule 4-6.1, Rules Regulating the Florida Bar 
Florida Pro Bono Coordinators Association 
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EXECUTIVE DIRECTIONS 


The Florida Bar Is Leading the Way 


n 1970 the final report of the ABA’s 

Special Committee on Evaluation of 

Disciplinary Enforcement chaired by 

former U.S. Supreme Court Justice 
Tom C. Clark began: “After three years of 
studying lawyer discipline throughout the 
country, this Committee must report the 
existence of a scandalous situation 
that requires the immediate attention of 
the profession.” 

A majority of states, including Florida, 
have implemented many of the Clark 
Commission’s recommendations, such as 
creating full-time disciplinary counsel, 
opening proceedings to the public, involv- 
ing nonlawyers in the grievance commit- 
tees and Board of Governors, and de- 
voting more resources to disciplinary 
enforcement. 

For instance, in 1970 The Florida Bar 
had 12,316 members and a $111,312 disci- 
pline budget. The portion of total dues 
dollars going to discipline amounted to 
24.7 percent. Some 23 lawyers received 
public sanctions (disbarment, suspension, 
public reprimand, resignation in lieu of 
discipline). Another 27 private reprimands 
were issued. 

Contrast those statistics with the most 
recent complete administrative year of 
1987-88: 41,855 members, $3.3 million dis- 
cipline budget involving 56.3 percent of 
every dues dollar; 166 public disciplines 
and another 115 private reprimands. Al- 
though there is no record of the exact 
number of consumer complaints in 1970, 
based on subsequent years a good estimate 
would be between 900 and 1,000. Cur- 
rently, The Florida Bar processes about 
7,000 complaints per year. 

In 1970 the Bar had one branch office, 
in Miami. Today, the Bar has five branch 
offices to serve the public. Some 215 
nonlawyer public members serve on 69 lo- 
cal grievance committees. In 1970, only 
Florida Bar members served on the 33 lo- 
cal grievance committees. 


by John F. Harkness, Jr. 


In the 20 years. since the Clark Commis- 
sion study, the practice of law has under- 
gone tremendous change. Therefore, The 
Florida Bar revised and updated the Code 
of Professional Responsibility, adopting 
the Rules of Professional Conduct in 1988. 

Over the past two years, the Special Dis- 
ciplinary Review Commission of The 
Florida Bar has completed a comprehen- 
sive study of our disciplinary system. The 
Board of Governors has approved 17 rec- 
ommendations for improvement, and the 
Supreme Court of Florida has recently ap- 
proved one of the recommendations: 
creation of fee arbitration committees 
statewide. 

Over the past year, an extensive study 
regarding professionalism has provided an 
intensive insight into the way law is prac- 
ticed. The Florida Bar Commission on 
Lawyer Professionalism made 29 recom- 
mendations involving the bench, the Bar 
and law schools which may affect lawyer- 
court, lawyer-client, and lawyer-lawyer 
relationships, as the recommendations are 
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considered by the Board of Governors and 
ultimately, the Supreme Court. 

The revisions of the code of ethics, the 
evaluation of the discipline system and the 
study of professionalism are all integral as- 
pects of enlightened self-regulation. They 
reflect the dynamic changes in society, the 
profession, and individual practitioners. 
They reflect the care and concern The 
Florida Bar has for consumers. 

As a member of The Florida Bar you 
can take justifiable pride in the fact that 
your Bar is on the cutting edge of progres- 
sive reform. Not all states are. 

Now, after 20 years have elapsed since 
the Clark Commission study, the ABA has 
commissioned another study as a follow- 
up to the 1970 report. The new Commis- 
sion on Evaluation of Disciplinary En- 
forcement held its first meeting in May. 
Robert B. McKay, a professor and former 
dean at New York University School of 
Law, is chairman of the commission. 
Among the six other members is John T. 
Berry, head of The Florida Bar legal divi- 
sion. The selection of Berry to serve on the 
commission is a tribute to The Florida 
Bar, its professional staff, and the quality 
of involvement by volunteer lawyers and 
the public members in our disciplinary 
program. 

The commission’s review will be compre- 
hensive: What are today’s challenges for 
lawyer discipline? Which states have the 
most effective systems? What new pro- 
grams and resources are needed? What 
have the Clark Commission reforms ac- 
complished, and what, if any, problems 
have they created? 

Inadequate lawyer discipline jeopardizes 
more than self-regulation. Cynicism about 
lawyers who violate their ethical standards 
leads to cynicism about the profession and 
the entire justice system. We all have a 
stake in lawyer disciplinary enforcement. I 
am confident Florida’s lawyers will do 
their part—and lead the way for others. 0 
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The Will of the Many 

I was deeply distressed when I read the 
president’s comments with regard to merit 
selection/ retention of trial judges. Once 
again, a few individuals are attempting to 
override the will of the many. I note that 
the vote in March 1984 was 20 to 3 oppos- 
ing any effort to institute merit selection 
and merit retention at the trial court level. 
I therefore question why it is time to revisit 
this issue. 

Do you have a mandate from the peo- 
ple? Have you bothered to poll the attor- 
neys that practice in the trial courts of this 
state? Other than your personal opinion, 
what basis is there for you to impanel a 
commission to review this matter? Is it 
your intention to once again force your 
views on the rest of the attorneys, and the 
public, of the State of Florida? 

The only thing the time has come for is 
for you to be sensitive and responsive to 
the wishes and opinions of your member- 
ship. 


Barry E. KRISCHER 
West Palm Beach 


For the Public Interest? 


I am opposed to the position taken by 
The Florida Bar with respect to the Bar’s 
right to take sides on issues coming before 
the Florida Legislature that are not directly 
concerned with the regulation, education, 
or discipline of attorneys in this state. I am 
moved to write by the highly unpersua- 
sive piece by President Rutledge R. Liles 
in the April issue of the Journal (“Legisla- 
tion: Does The Florida Bar Have an Obli- 
gation to Speak Out?”). 


In arguing that the Bar “has an obliga- 
tion to speak out on appropriate issues 
concerning the courts and the administra- 
tion of justice” (a rather broad mandate, 
no?), President Liles describes other (un- 
named) organizations as “special interest 
groups,” and rather clearly means to dis- 
tinguish The Florida Bar as something 
other than a “special interest group.” In- 
deed, he makes the arguably astonishing 
statement that the Bar “is viewed as being 
a deliberative body, above self-interest.” 
Viewed by whom, Mr. President? Whereas 
“special interest groups” attempt “to 
change the law for reasons other than 
interests which will serve the greater citi- 
zenry,” the Bar is apparently to be re- 
garded as a pure and uncontaminated 


spokesperson for the public good. Well, 
maybe we are, but who are we to say so? 
Is it truly beyond the president’s imagina- 
tion that other groups might claim that 
they represent the public interest, and that 
the Bar is a “special interest group”? Is 
there some Socratic method of reasoning 
by which we might prove that the Bar is 
not a “special interest group”? 

The important point to be made is that 
members of the Bar themselves disagree 
about positions taken, in their name and 
with their financial support, by the Bar. 
Ironically, I am rarely in disagreement 
with legislative positions taken by The Flor- 
ida Bar, but I have a profound respect for 
the first amendment rights of those Bar 
members who do disagree with such posi- 
tions from time to time. 

It is no adequate response, in my view, 
to require those dissenters to make peri- 
odic claims for refunds of tiny amounts of 
money which represent their pro rata con- 
tributions to the legislative lobbying which 
they do not wish to support. Most people 
simply will not take the trouble to seek 
such tiny refunds even when they disagree 
with a legislative position, and the result is 
thus, in essence, compelled financial sup- 
port for positions with which one does not 
agree. 

Perhaps the present system can be justi- 
fied (although I resist that conclusion), but 
surely it cannot be persuasively justified by 
bald pronouncements that The Florida Bar 
stands inescapably for “the public interest.” 


Marc RouR 
Fort Lauderdale 
Your Client’s Government 
Projects 


I read William Flynn’s very informative 
article on The U.S.-Canada Free Trade 
Agreement (FTA) which appeared in the 
March issue. As a footnote I would like 
to point out that most federal agencies 
have taken the position that FTA does not 
affect the provisions of the Buy American 
Act, 41 U.S.C. §10, regarding the import- 
ing of construction materials for federal gov- 
ernment projects. So if one of your clients 
is a contractor bidding on a new post office 
building, etc., he should not plan on using 
any Canadian-origin products unless they 
meet the stringent Buy-American Act ex- 
ceptions. 

THOMAS R. UNGLEICH 
Fort Drum, N.Y. 
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Steve Zack 


Years of service to the profession 
have prepared him to 
take the helm of The Florida Bar 


he light is fading behind Miami 

as Steve Zack pilots the Wave 

Dancer into No Name Harbor, a 

secluded cove in Biscayne Bay. 
He checks his boat’s bank of computer 
gadgetry before cutting back the big in- 
board Chryslers and dropping anchor. He 
double checks to make sure everything is 
squared away. Satisfied, he sinks into a 
deck chair, pops the top on his soft drink 
and sighs. The sigh is the first sign he has 
shown during this hectic 15-hour day that 
the pace he has set for himself is wearing; 
that as a father, a trial lawyer, and now 
president of The Florida Bar, he has, to 
use his term, “a pretty full plate.” 

“Okay,” Zack says, settling his attention 
on the reporter he has brought to this quiet 
spot to finish an interview which was 
started weeks earlier. “Fire away. I’m all 
yours.” 

“No phones?” 

“Well . . . ,” Zack smiles. He knows his 


reputation for never being far from a tele- 


phone. “I turned it off.” 

Zack is reminded as the interview re- 
sumes of the day 41 years ago that his 
family made the move from Detroit, his 
birthplace, to Cuba, his home between the 
ages of two weeks and 14 years. “We were 
all American citizens—my mother had 
been naturalized, and my father and I were 
born in the United States—but that. didn’t 
seem to matter to Castro.” He looks south 
toward the island, remembering the day in 


by Judson H. Orrick: 


1961 when the Zack family business was 
confiscated, when the smoke from riots 
and the sound of gunfire filled the air in 
Havana, when the airlift tore him from his 
home and deposited the Zacks and hun- 
dreds of other refugees in Miami. 

“At 14 years of age I was taken off a 
plane, strip-searched, and placed under 
house arrest. From that day forward what 
the United States meant to me, what lib- 
erty meant to me, what Miami meant to 
me, was different. Everything was differ- 
ent. It was quite an =xperience.” He pauses 
for a moment, remembering, then smiles. 
“Maybe that’s why I love Miami so much,” 
he says. “I can’t think of any place in the 
world I would rather live.” 

It is clear after only one day’s tour with 
Zack that his love for the city and affinity 
for its people are genuine. His enthusiasm 
is real when he says he'loves the city. “Mi- 
ami is tri-ethnic, and I’m tri-ethnic. My 
mother is Cuban, my father is Jewish, and 
I was born in Detroit,” he says with a 
chuckle. “You could say I was made for 
Miami.” 

The tour includes Palm Island, in the 
middle of the Bay between Miami and Mi- 
ami Beach, where the Zack family settled 
to rebuild. “You should have seen this 
place back then; it was beautiful before 
they built the port. From the second floor 
we could see all the way out to sea.” Today 
the modest house offers a view of ware- 
houses and traffic, but “back then,” Zack 


8 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1989 


remembers, Miami was just “a sleepy 
Southern town looking for its identity.” 

As the tour progresses through Miami 
Beach, Zack identifies points of interest 
and places with meaning from his years as 
a teenager working on Miami Beach. “We 
all went to work,” he says, obviously at 
home along the row of Beach hotels, many 
of which he recalls being built. “There were 
a few hotels, but I remember coming over 
here when there were just miles and miles 
of sand . . . . “ He points out hotels: “I ran 
an elevator there . . . one summer I was 
a lifeguard there . . . | was a poolboy there 
. . . I handed out a lot of towels and 
cleaned a lot of pools... .” 

And sold a lot of shoes. Steve Zack’s 
first formal job, at age 14, was hawking 
shoes at a forerunner of today’s self-service 
shoe stores. “People would come in and 
say ‘I want a black pair and a brown pair,’ 
and: you’d help them find what they 
wanted. It was great. I learned a lot about 
people in that job. I consider myself a ‘peo- 
ple person.’ I honestly like people, espe- 
cially lawyers. I guess that’s good, because 
if I didn’t like people I'd be in the wrong 
profession, and if I didn’t like lawyers I 
certainly would have wasted everyone’s 
time by running for the presidency of The 
Florida Bar.” 

As the tour continues it becomes equally 
clear that people like Zack. He greets ac- 
quaintances, clients, even people he doesn’t 
know. He speaks to them in Spanish or 


English or a mix of both, always smiling, 
rarely slowing down the pace he set for 
himself at 5:50 a.m., when he climbed onto 
the exercise treadmill he keeps in his home 
overlooking the Bay on Grove Isle. “I like 
to kid around and say that my day starts 
on a treadmill and ends on a treadmill,” 
he says. “I step off one and onto the other 
every morning.” 

Part of the “other treadmill” is the thriv- 
ing trial practice Zack maintains with 
Floyd Pearson Richman Greer Weil Zack 
& Brumbaugh, the 40-lawyer firm head- 
quartered on three upper floors of Court- 
House Center. The firm has given The 
Florida Bar three presidents over the last 
decade, beginning the tradition with senior 
partner Bob Floyd (1978) and continuing 
with Gerry Richman (1984) and now Zack. 
The practice is far more than just another 
treadmill to him, the new president admits. 

“I love the practice of law. I can’t imag- 
ine doing anything else. I Jove trials. I 
don’t encourage anyone to go to court, but 


I love the practice 


of law. I can’t 
imagine doing 
anything else. 


when I’m there every neuron is firing. I 
don’t take drugs and never will, because I 
get high on what I do. My brothers at the 
fraternity house used to call me Ozzie Nel- 
son because I’ve always been so square, 
but when I’m making a closing argument 
to a jury I’m as high as Ill ever need to 
be,” he says. “I can’t imagine feeling better. 
They'll have to carry me out.” 


Asked when he decided to become a 
lawyer, Zack smiles. “Some people would 
say the day I was born. But honestly, I 
can’t tell you when or why I decided to 
become a lawyer.” 

Back on the Wave Dancer in No Name 
Harbor, though, Zack sees a firm mental 
image of the first time he voiced his desire 
to join the bar. “I was walking on the 
beach in Cuba with my grandmother, and 
she asked what I wanted to do when I grew 
up. Nobody had ever asked me that before. 
It’s a weighty question for a seven-year- 
old. But I told her then — and I don’t 
know where this came from, because we 
never had any lawyers in the family; my 
grandfather had a leather business and my 
father sold real estate — that I wanted to 
be a lawyer. To this day, I don’t know 
why. When I graduated from law school 
my grandmother came up to Gainesville, 
and I gave her a card which simply said 
‘Thank you, I always wanted to be a law- 
yer, and today I am one.’” 
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Zack ma, not be able to recall exactly 
when he decided to go to law school, but 
he has always known he would work and 
put himself through college. “I remember 
my parents telling me in high school that 
if I didn’t quit hanging around with the 
friends I had at that time I'd never make 
it to college, and that was all they needed 
to say. I worked hard and put myself 
through school,” he says. “I have to laugh 
when I see my friends today taking their 
kids to the East to tour 15 campuses, then 
to the Midwest to tour 15 campuses. . . . 
My folks said, “You're going to the Univer- 
sity of Florida,” and I said, ‘Okay. Where 
is it?”” 

The year was 1965 when he left Miami 
Beach High School friends behind to travel 
north to Gainesville to study political sci- 
ence, English literature, comparative 
religion and, finally, law. He received his 
bachelor’s degree with honors and did well 
in law school, although he didn’t care 
much for the tomes of appellate opinions 
or the Socratic method. “I couldn't wait, 
frankly, to get out of law school. I did 
okay, got a number of A’s in difficult 
courses and a number of C’s in easy 
courses, but law school was not something 
I found particularly motivating. People 
told me that practice was a lot better than 
school, and it is. Thank God.” 

The University of Florida gave Steve 
Zack a good deal more than just an educa- 
tion and a few initials after his name. His 
years in Gainesville provided the founda- 
tion for what he sees now as the three most 
important things in his life: his two chil- 
dren, his career, and his zest for living each 
day to the fullest, which to Zack means 
getting involved in professional and com- 
munity activities and rising to the top. Of 
his family, Zack says they are “way, way 
above anything else” on his list of things 
that have meaning for him. “I met my wife 
during my first quarter of college, and we 
were married for 15 years. We have two 
children — my son Jason, who’s 16, and 
my daughter Tracy, who is now 13 — and 
they come above everything. They live 
with their mother, but I see them or talk 
to them every day. I can say that the great- 
est defeat I have ever had in my life was 
in not making my marriage a successful 
relationship. No divorce is good, but 
Linda and I are still good friends. We 
maintain our friendship and our respect 
for each other.” 

A developing need for getting involved 
and assuming leadership roles is readily 
evident from Zack’s UF resume: president 
of Alpha Epsilon Pi, president of the Inter- 


fraternity Council, president of Florida 
Blue Key, member of the Hall of Fame, 
listed in Who’s Who in American Colleges 
and Universities. “I first sought office as 
vice president of my senior class in high 
school. To my amazement and the amaze- 
ment of my friends, I was elected,” Zack 
recalls. “I now believe that if I’m going to 
be part of an organization I’m going to 
contribute to it the best way I know how. 
People have been kind enough to ask me 
to head different organizations, and I try 
to do the best I can at each place along the 
way.” 

Reviewing his lengthy resume — which 
includes entries for his terms as president 
of the Dade County Bar’s Young Lawyers 
Section, president of The Florida Bar’s 
YLS, chairman of the International Law 


Steve Zack 


operates with 
integrity, and as a 
veteran lawyer he 
has a thorough 
understanding of 
the needs of the 
Bar and the needs 
of our state. 


— Sen. Bob Graham 


Section, chairman of the Legislation Com- 
mittee, and four terms on the Bar’s Board 
of Governors — Zack reflects, “One of the 
greatest honors I’ve had was being presi- 
dent of my fraternity. It may not look like 
much on a resume, but your fraternity is 
your family; the people you live with 24 
hours a day, who know everything about 
you. I probably learned more from that 
position than from anything else I did dur- 
ing those years.” 

His service to the Dade County, Cuban 
American and Florida bars was under- 
taken at the suggestion of the late Rep. 
Claude Pepper, for whom Zack worked in 
Washington as a legislative aide fresh out 
of law school. “I asked him what I should 
become involved with, and he said, ‘You’re 
in the practice of law now, so take part in 
bar activities.’ I'd never really thought 
about it, but he said that’s what a good 
lawyer would do, and I wanted to be a 
good lawyer.” And, he adds, he always had 
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a great deal of respect for Pepper’s opin- 
ion. “One of the greatest moments of my 
life came when I heard Claude say that he 
and I stood for the same things. I can’t 
think of anything nicer anyone could say 
about me. His slogan was ‘Pepper helps 
people,’ and I hope that the same can be 
said of me.” 

Another hero of Zack’s gave him simi- 
larly sound advice shortly after he joined 
his law firm, which was at the time known 
as Frates, Floyd, Pearson, Stewart, Proe- 
zna & Richman. “Bill Frates was my 
mentor. I’ve always tried to be the kind of 
lawyer he was. From the first day, he said, 
‘Steve, the practice of law by itself is not 
enough. You've got to give more.’ He was 
a great trial lawyer and a great humanitar- 
ian, and someone I would like to pattern 
myself after.” 

Zack acknowledges that he has been for- 
tunate in life, that he has been given an 
opportunity to succeed, sometimes by dint 
of hard work and sometimes through the 
apparent intervention of an unseen force. 
For example, when he met Claude Pepper 
at a Blue Key homecoming function, Zack 
was on crutches, having earlier in the day 
broken his ankle in a tennis tournament. 
It impressed Pepper that the young man 
would struggle to get to the banquet, and 
he offered Zack a job on the spot. Two 
years later, when Zack was ready to start 
practicing law, Rep. Pepper happened to 
bump into Bill Frates at a football game, 
and Frates asked Pepper if he could rec- 
ommend any young lawyers... . 

. “I'd just like to give something back,” 
Zack says today. “I'd like people to be able 
to think of me when I’m gone and say, 
‘Zack tried; you’ve got to give him that 
much.”” 

The light was gone from the sky by the 
time Steve Zack had Wave Dancer safely 
berthed back on Grove Isle. He got back 
on the treadmill and the telephone, and 
left this writer to make some calls to see 
what people are saying about Zack as he 
prepared to take the helm of The Florida 
Bar. A representative sample follows. 

Rut Liles of Jacksonville, immediate 
past-president of the Bar: “Steve will be a 
good president, I have no doubt about it. 
He’s been a very supportive president-elect, 
very effective; a good floor manager. He 
has not hesitated to share his views with 
me, and we agree on a lot of the issues 
that have come up. Just as Ray [Ferrero] 
trusted me to see through some of the pro- 
jects he had started, I trust Steve will fol- 
low up on some of the things I have started 
which will come to fruition during his year. 
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Bar well.” 

U.S. Sen. Bob Graham, remembering 
Zack’s 1986 term as special counsel to 
then-Governor Graham: “Steve Zack is 
gifted with an astute, keen knowledge of 
people. He operates with integrity, and as 
a veteran lawyer he has a thorough under- 
standing of the needs of the Bar and the 
needs of our state. I think he has already 
shown initiative and imagination by work- 
ing to move the Bar into the 21st century 
via reforms in Bar disciplinary practices 
and other areas.” 

Sandy D’Alemberte of Miami, sole 
candidate at the time of this writing for 
president-elect of the American Bar Asso- 
ciation: “Steve is the kind of person who 
will really get along well with other bar 
leaders from around the country. I expect 
to see him do well with the National Con- 
ference of Bar Presidents, for example. I’ve 
known Steve since before he finished law 
school, and I know he'll work well with the 
members of the Board of Governors, at the 
ABA, and all the other places where the 
president has to go to represent The 
Florida Bar.” 

Gerald F. Richman, Zack’s partner and 
former Florida Bar president: “Steve is po- 
litically astute and works well with people. 
He has a good imagination and under- 
stands and cares about people. He has ex- 
perience with all branches of government 
and contacts across the state, which will 
serve the Bar. I think he’ll be an out- 
standing president.” 

Michael McNerney, a member of the 
Board of Governors and president-elect to 
Zack when Zack headed the Young Law- 
yers Section: “He'll provide strong leader- 
ship; not shy away from any type of con- 
troversial issue. He’s not afraid of a fight, 
if need be, but he can be very diplomatic 
also. I think that since the time that he was 
the Young Lawyers president he has 
probably gained some wisdom to go 
with his fire, like we all have, hopefully. I 
think he’s going to be a great Bar 
president.” 

Jack Harkness, executive director of 
The Florida Bar: “I have known Steve for 
a long time—he’s older than he looks. In 
every endeavor he has undertaken, he has 
worked hard and devoted whatever time 
is necessary to accomplish his goals. As 
president of the Young Lawyers he recog- 
nized the vast resource of untapped talent 
and enthusiasm, and channelled that talent 
to programs that were, and still are, benefi- 
cial to the Bar, its members, and the 
public.” 


I think he'll work very hard to serve the 


Jason, 16, and Tracy, 13, are ‘way, 
way above anything else’ on Zack’s list 


A Talk with the President 


What will be the top item on your 
agenda for the coming year? 


I want to focus on the lawyer as coun- 
selor and healer, not just as gunslinger. 
Society has never had a long-term use for 
a gunslinger, but we’ve always needed 
more counselors and healers. The public 
only knows about lawyers what it sees on 
television, which is mostly trials and con- 
frontation. As we know, lawyers spend 
maybe 10 percent of their time in the 
courtroom. Most of the time they’re in 
their offices trying to help people deal 
with their problems without having 
to go to court. That’s what I want to 
emphasize. 


How will you get that message across? 


Well, we’re forming a Commission on 
Children’s Rights, a Commission on the 
Elderly, working with [Health and Reha- 
bilitative Services] Secretary Coler’s office 
on what I hope will be very meaningful 
projects. I also plan to have a Commission 
on Minorities, which I hope will help mi- 
norities understand that The Florida Bar 
is relevant to them. 

I want our members to understand that 
the Bar is on their side, that it gives our 
profession its one chance to speak with one 
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voice. Of course, since our organization 
represents 44,000 people we'll never have 
only one voice, one view, but on the im- 
portant issues I think we generally stand 
united—particularly when it comes to the 
rights of people who don’t have anyone 
else to speak for them. I want to emphasize 
that, also. 

As far as setting the agenda for The 
Florida Bar, I want the Bar to set its own 
agenda. That’s why I plan to hold the first 
General Assembly of the Bar next Janu- 
ary, with delegates from every voluntary 
bar association in the state, so we can set 
an agenda from the bottom up; so we can 
make sure that we're in touch with the 
membership. 


How has your year been as president- 
elect? Have you been able to plan for the 
year as thoroughly as you would like? 


It’s been great. Rut Liles has been a 
good friend of mine for many, many years. 
He’s a gentleman, and a pleasure to work 
with. We think so much alike that it’s re- 
ally been like having a two-year term as 
president for me. 


One of the major issues coming before 
the Board of Governors this year has been 
allocating Bar funds for public relations. 
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You've been very active in that area over 
the years. What are your views? 


There’s a saying that runs, ‘If I’m only 
for me, what am I? But if I’m not for me, 
who will be?’ I think that we, as a profes- 
sion, have to be for us. We have to tell the 
public what we're all about. That’s what 
public relations is. But it doesn’t operate 
in a vacuum; if you don’t have good things 
to tell the public about, you might as well 
not have a public relations campaign. We 
do, though. We have a lot to be proud of, 
and a good public relations campaign is a 
way to let the public know about things 
that they otherwise wouldn't hear about— 
good deeds don’t sell newspapers. 

Because whether to hire a public rela- 
tions firm was controversial, a voluntary 
$25 contribution to Florida Lawyers Asso- 
ciation for the Maintenance of Excellence, 
Inc. was placed on each member’s dues 
statement. That way each member could 
decide for himself. When I went around 
the state campaigning, I was asked by 
many people what the Bar was doing for 
the lawyer’s image. I’m giving the lawyers 
of this state a chance to help us with that 
campaign, if it’s worth $25 to them. 


Legislation and Bar lobbying are other 
issues you've been involved with; how is 
this year looking in that area? 


I was chairman of the Legislation Com- 
mittee for two years, and I feel very 
comfortable in the legislative arena. But 
unless we are an active participant in the 
process, then the decisions will be made for 
us, and I’m not willing to let that happen. 


What should individual lawyers do to 
help the Bar in that area? 


The first thing lawyers should do is to 
have a real relationship with their legisla- 
tors, to talk to them and serve as a 
sounding board for complaints the legisla- 
tors may have about our profession. Most 
legislators are not lawyers, and don’t know 
what it means to practice law. We need the 
local lawyer to be an ambassador for our 
profession. 


How do you feel the Bar has progressed 
with the legislature recently? Has its pro- 
gram been a success? 


‘Progress’ in the legislature is hard to 
define. We're still a profession and not a 
trade union, so to that extent we’ve suc- 
ceeded. We’re also a resource, and there 


have been many issues on which legislators 
have turned to the Bar for guidance. I be- 
lieve, fundamentally, that legislators want 
to do the right thing. But many times legis- 
lators don’t know what the issues are, the 
potential legal issues of a piece of legisla- 
tion. So we need to be there for them. We 
have been there as a resource, and we need 
to continue to be there for them. 


Is that primarily a role of the sections? 


Yes. If there’s an area where the legisla- 
ture needs some technical advice, we direct 
them to the appropriate section. The sec- 
tions have played an expanded role since 
the Board of Governors changed the legis- 
lative policies to allow the sections to 
lobby as they saw fit. I felt that was good, 
that the Board should not be placed in the 


We need the local 
lawyer to be an 
ambassador for our 
profession. 


position of choosing among its children 
when more than one section wanted to 
lobby something, and that’s why I pro- 
posed that policy change. We had situ- 
ations before where two sections would 
want to lobby something, one for it and 
one against it, and the Board wouldn’t let 
either side lobby, so the legislation was 
passed without the sections pointing out its 
defects, and we got some terrible legisla- 
tion as a result. That’s no longer the case, 
and that’s a step forward. 


How do you feel about the job the Bar’s 
professional staff, disciplinary staff, is do- 
ing? Do you see problems in that area? 


I think the staff is doing an excellent 
job. We can always do more, but overall I 
think we do a superb job, especially in dis- 
cipline. I think we do a better job than any 
other profession in self-regulation. Of 
course, it’s not really self-regulation, be- 
cause we don’t regulate ourselves, we serve 
the Supreme Court in regulating the pro- 
fession. I think we do a damned good job, 
overall. [Staff Counsel] John Berry is an 
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exceptional public servant, who any pro- 
fession would be proud to have on its staff. 
Likewise, Jack Harkness is doing a fine job 
as executive director; I don’t think there’s 
a better executive director in the country. 

I’m not a Pollyanna. I know we have 
some problems. But I don’t see anything 
major looming on the horizon. Take CLE 
for example. We have a good program, 
but it needs to be better. If we’re going to 
have mandatory CLE, we’re going to have 
to offer something beyond how-to pro- 
grams; we’d better make sure our pro- 
grams are relevant and sophisticated. And 
we are addressing that. I’ve appointed 
some people to the CLE Committee to 
come in there with a fresh outlook and try 
some new things. 


What else do you hope to see accom- 
plished this year? 


Well, if I can accomplish the things I’ve 
mentioned—internally through the Gen- 
eral Assembly, and externally through 
stressing the lawyer’s role in society as 
counselor and healer—then I will have 
done everything I set out to do, and I think 
I'll have a pretty full plate. When I trav- 
elled the state making speeches, I would 
always end up asking the lawyers what The 
Florida Bar could do for them. I was told 
many times, ‘You don’t have to do any- 
thing for us, just don’t do anything #o us.” 
Well, I’ve voted against every mandatory 
program the Bar has proposed; I think 
we're a profession and should be treated 
as professionals. I appreciate both points 
of view, but I would hope that during the 
next year we won’t mandate programs, but 
rather educate the membership about its 
Bar and about its programs. 


How do you feel about taking over as 
president? 


I’m really excited. When I think about 
it, I have to smile. That smile hides some 
fear and trepidation. I think anybody com- 
ing into a job with as many responsibilities 
as the presidency of The Florida Bar prob- 
ably gets a little bit of a knot in his 
stomach. So I try not to think about it too 
much—I try to look at what I have to do 
tomorrow on my calendar, and just try to 
get by tomorrow. But am I looking for- 
ward to it? Well, nobody asked me to do 
it; I asked the lawyers of the State of Flor- 
ida to let me do it, and they did. So you're 
darned right I’m looking forward to it. 0 


Judson Orrick is editor of the Bar Journal. 
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Discriminatory Use 


Peremptory Challenges 


eremptory challenges are a vital 

tool for attorneys seeking to im- 

panel a fair, impartial and sym- 

pathetic jury. In many cases, 
criminal defendants have claimed that the 
prosecutor used peremptory challenges to 
keep members of the defendant’s minority 
race off the jury. 

This article discusses State v. Slappy, 
522 So. 2d 18 (Fla. 1988), in which the 
Supreme Court of Florida refined proce- 
dures for addressing such claims of dis- 
criminatory use of peremptory challenges. 
After examining prior Florida case law on 
the subject, the article discusses how the 
Slappy court incorporated a recent United 
States Supreme Court case, Batson v. Ken- 
tucky, 476 U.S. 79 (1986). The article next 
explains exactly what procedures the court 
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adopted in Slappy and what they will 
mean for lawyers and judges faced with 
these issues. Finally, the article will argue 
that Slappy represents a positive step in 
Florida’s jurisprudence toward a court sys- 
tem free of racial discrimination. 

In Slappy, respondent, a black man, was 
tried for carrying a concealed firearm. The 
state exercised four of its six peremptory 
challenges to exclude blacks from the 
jury.! The defense objected to the state’s 
use of peremptory challenges to exclude 
members of a cognizable minority who 
had indicated ability to serve as fair and 
impartial jurors. After conducting an in- 
quiry on the defense’s objection, the trial 
court accepted the state’s reasons for exer- 
cising the four challenges.2 The Florida 
Third District Court of Appeal reversed 


respondent’s conviction and remanded for 
a new trial, stating the trial court mistak- 
enly believed it was bound by the state’s 
facially-neutral explanations. The Third 
DCA concluded the record did not sup- 
port the state’s explanations.? The Su- 
preme Court of Florida affirmed the Third 
DCA’s decision and held, when the 

state uses peremptory challenges 

to exclude a minority, the state 

must support its explanations 

with neutral reasons which 

can be supported by the 

record. 

The Supreme Court of 
the United States first 
established criteria for 
addressing claims of 


racial discrimination de 


| 
| 
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by the exercise of peremptory challenges 
in Swain v. Alabama, 380 U.S. 202 
(1965).4 In Swain, the defendant, a young 
black man, was convicted of rape and sen- 
tenced to death. The prosecution exercised 
peremptory challenges to exclude six of the 
eight black potential jurors. The defendant 
claimed that the prosecutor’s action vio- 
lated his rights under the 14th amend- 
ment.5 While the Court agreed that such 
purposeful exclusion of blacks solely on 
the basis of race would violate the equal 
protection clause, it found that the defen- 
dant had not demonstrated such discrimi- 
nation had occurred.® The court reasoned 
that a prosecutor’s use of peremptory chal- 
lenges to exclude blacks in one case would 
not constitute a denial of equal protection. 
Instead, the court held a violation of equal 
protection rights could be shown only by 
proof of a particular prosecutor’s exclusion 
of black jurors over an extended period of 
time in all types of cases.” 

By the late 1970’s, many states® felt that 
Swain’s commitment to the peremptory 
challenge resulted in only an illusory pro- 
tection of the defendant’s right to a fair 
trial.? Florida joined this trend with State 
v. Neil.'° In Neil, the black defendant was 
convicted of second-degree murder and un- 


lawful possession of a firearm. In response 
to defendant’s claim that the prosecution 
had used its peremptory challenges dis- 
criminatorily, the trial court held the state 
did not have to explain its reasons for ex- 
cusing black jurors. The Florida Third 
DCA affirmed the conviction but certified 
the question of whether, under Swain, a 
party may be required to state the basis for 
the exercise of a peremptory challenge. In 
reversing the conviction and answering the 
question in the affirmative, the Supreme 
Court of Florida expressly departed from 
Swain and established new rules and pro- 
cedures for addressing claims of discrimi- 
natory use of peremptory challenges.!! 

The Neil court stated that the initial pre- 
sumption in such a case is that counsel will 
exercise peremptory challenges in a nondis- 
criminatory manner. The court added that 
a party claiming discriminatory use of per- 
emptory challenges must make a timely 
objection and demonstrate that the chal- 
lenged persons are members of a cogniza- 
ble minority. In addition, the court 
required the claimant to show there is a 
“strong likelihood” that these persons have 
been challenged on the basis of race. The 
court stated that if the trial court decides 
the claimant has not demonstrated this 
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strong likelihood, then no further ques- 
tions may be put to the counsel exercising 
the questioned challenges. However, if the 
trial court decides that a strong likelihood 
that the challenges were exercised discrimi- 
natorily does exist, the burden shifts to the 
questioned counsel to show that the per- 
emptory challenges in question were not 
used solely to exclude minority jurors. 

The Neil court stated that to satisfy this 
burden the questioned counsel need not 
give reasons as extensive as those required 
in a challenge for cause explanation.!? The 
court concluded that if the questioned 
counsel shows the reasons are legitimately 
related to the case, parties, or witness char- 
acteristics other than race, counsel will 
have met his burden and the case may con- 
tinue. However, if the trial court is 
convinced that counsel exercised his per- 
emptory challenges on the basis of race, 
Neil requires that the trial court dismiss the 
jury pool and begin anew with a different 
pool. 

Two years after Neil, the U.S. Supreme 
Court in Batson v. Kentucky, 476 U.S. 79 
(1986), rejected Swain and established new 
constitutional guidelines for addressing 
claims of racial discrimination via peremp- 
tory challenges.'3 The Court stated that a 
defendant could demonstrate purposeful 
discrimination by evidence of the prosecu- 
tor’s exercise of peremptory challenges at 
the defendant’s trial: To show such dis- 
crimination the defendant must prove 
membership in a “cognizable racial group” 
and that the prosecutor has exercised per- 
emptory challenges to exclude potential 
jurors who share defendant’s race. The 
Court reasoned that the defendant may 
rely on the fact that, by their nature, per- 
emptory challenges are conducive to 
discriminatory use.'* Finally, the Court re- 
quired the defendant to show that these 
facts and other circumstances raise an in- 
ference that the prosecutor used peremp- 
tory challenges to discriminate. 

The Batson Court held that if the defen- 
dant successfully makes this prima facie 
showing, then the burden would shift to 
the state to give “clear and reasonably spe- 
cific neutral explanations” of its use of 
peremptory challenges.'5 The Court rea- 
soned that, while requiring such explana- 
tion undermines the challenges’ peremp- 
tory character, the reasons need not rise 
to the level of justifying a challenge for 
cause.!6 Nevertheless, the reasons must 
consist of more than counsel’s assumption 
that jurors will be partial to a defendant 
who shares their race or an affirmance of 
good faith by the prosecutor. 
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The instant case incorporated the consti- 
tutional guidelines of Batson into Neil's 
existing test, further honing Florida’s rules 
and procedures for addressing claims of 
racial discrimination via use of peremptory 
challenges.!7 The instant court first ad- 
dressed the issue of the difficulty of 
discerning when a defendant has met its 
initial burden of showing a strong likeli- 
hood that the prosecution used its peremp- 
tory challenges discriminatorily.'* Rather 
than adopt a bright-line test,'9 the instant 
court held that any doubt as to whether 
the defendant has met this initial burden 
should be resolved in defendant’s favor. 

The court further stated that once the 
defendant has met its initial burden, the 
burden shifts to the prosecution to rebut 
the likelihood of discrimination. A rebuttal 
must propose a reasonably specific, ra- 
cially-neutral explanation for the prosecu- 
tion’s exercise of peremptory challenges. 
As in Batson, the explanation need not rise 
to the level required for a challenge for 
cause, but must consist of more than coun- 
sel’s assumption that jurors will be partial 
to a defendant who shares their race or an 
affirmance of good faith by the 
prosecutor.” 

The instant court further required that 
the trial judge evaluate not only the credi- 
bility of the proffered reasons, but also the 
credibility of the person asserting them. To 
comply with the former requirement, the 
trial court must conclude that the reasons 
are neutral and reasonable, and not a pre- 
text.2! To aid the trial judge in this 
determination, the instant court presented 
a nonexhaustive list of five factors, the 
presence of which will tend to show the 
proffered reasons are not supported by the 
record and are a pretext:22 (1) the prosecu- 
tion’s failure to show the juror in question 
was biased in favor of the defendant; (2) 
the prosecution’s failure to examine the ju- 
rors adequately, assuming neither the trial 
judge nor opposing counsel has done so; 
(3) the prosecution’s questioning a juror 
with intent to elicit a particular response; 
(4) the prosecution’s reasons were not re- 
lated to the facts of the case; or (5) the 
prosecution’s reasons were applicable to 
other jurors, not of the defendant’s race, 
who were not challenged. 

Applying these newly established princi- 
ples to the facts of the instant case, the 
court found the prosecutor failed to give 
satisfactory reasons for its use of peremp- 
tory challenges to exclude the three black 
jurors. The court reasoned that the prose- 
cutor’s failure to adequately question three 
of the jurors on the grounds of their dis- 


missal rendered the explanation immedi- 
ately questionable. Thus, finding no record 
support for the prosecutor’s explanation 
the court affirmed the Third DCA’s deci- 
sion to remand the case, with Chief Justice 
McDonald dissenting on the grounds that 
the decision might lead to mini trials dur- 
ing the voir dire.”3 

The instant decision clarifies the rules 
and procedures for addressing claims of 
racial discrimination in three distinct ways. 
First, any doubt as to whether a defendant 
has met his initial burden of proof is to be 
resolved in his favor. Second, the trial 
judge is ordered not to accept a prosecu- 
tor’s explanation at face value, but instead 
to determine if it is neutral and reasonable, 
and not a pretext. Finally, to facilitate this 
latter determination the trial judge is given 
a nonexhaustive list of factors by which 
he can measure the credibility of the prose- 
cution’s proferred reasons. 


Evolutionary Steps 

These changes represent an evolutionary 
step in Florida’s efforts to remove racial 
discrimination from its courts. The instant 
case eliminates much of the discrimination 
allowed by the judicial system in the dark 
ages of Swain. The defendant no longer 


faces the formidable task of proving that 
the prosecutor has excluded blacks for an 
extended period of time in all types of 
cases. He may now simply prove prosecu- 
torial discrimination in his own case. The 
decision embraces and extends Neil and 
Batson’s rejection of Swain to provide the 
criminal defendant with significantly en- 
hanced protection against racial discrimi- 
nation. 

The first extension of Batson’s protec- 
tion lies in the requirement that any doubt 
concerning whether the defendant has car- 
ried his initial burden of proof should be 
resolved in his favor. In requiring the bur- 
den to shift in this manner, the instant 
court has recognized and extended Bat- 
son’s provision that the defendant may rely 
on the discriminatory nature of peremp- 
tory challenges to raise an inference of 
prosecutorial discrimination. Thus, not 
only may the defendant rely on this infer- 
ence in proving the requisite strong likeli- 
hood of discrimination, but also the 
inference will carry his initial burden if the 
defendant has been unable to do so conclu- 
sively. Thus, the instant case virtually 
eliminates the difficulty of initially proving 
discriminatory motive which existed under 
Swain and even Neil.24 
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The instant case further extends Batson 
and Neil by formulating guidelines to fa- 
cilitate the trial judge’s evaluation of the 
prosecutor's explanation. These guidelines 
assess whether the prosecutor’s explana- 
tion of his apparently discriminatory use 
of peremptory challenges is truly neutral 
and reasonable. By establishing criteria to 
help the trial judge make this assessment, 
the instant case significantly reduces the 
wide discretion trial judges were forced to 
exercise under Neil.25 No longer must the 
judge simply decide with no guidance if the 
prosecutor’s reasons are legitimately re- 
lated to the case. He may now look to the 
guidelines established by the instant case 
to aid his determination. Limiting the 
judge’s discretion in this manner makes ju- 
dicial decisionmaking easier and reduces 
the possibility that unconscious discrimina- 
tion may creep into the proceedings.” 

In his instant case dissent, Chief Justice 
McDonald, while affirming his faith in 
Neil, argued that these new rules and pro- 
cedures will lead to “mini trials” during the 
voir dire.2”7 However, even under Neil 
when the defendant claimed improper 
prosecutorial use of peremptory chal- 
lenges, the trial judge was forced to stop 
the voir dire proceedings and conduct an 
inquiry into the matter. Neil required that 
if a defendant demonstrated a strong likeli- 
hood of discriminatory exercise of peremp- 
tory challenges, the burden shifted to the 
prosecutor to explain his actions. The in- 
stant case has not altered this structure. It 
has only established new rules and guide- 
lines for the shifting of the burden of 
proof, and for the assessment of the prose- 
cutor’s explanation of his exercise of 
peremptory challenges. Thus, the rules of 
the instant case will not produce “mini tri- 
als” any more than did Neil. What the 
instant case will produce is improved judi- 
cial handling of such claims and greater 
protection against the discriminatory exer- 
cise of peremptory challenges. Moreover, 
even if Neil and the instant case do pro- 
duce mini trials, that result is a valid cost 
of eliminating discrimination from Flor- 
ida’s courts.” 

The instant case further deters discrimi- 
nation in Florida courts by sending a 
message to trial judges and practitioners. 
The decision informs trial judges of the 
exact procedures they must follow when 
addressing claims of discriminatory use of 
peremptory challenges. Judges are now 
aware that they are not bound by a prose- 
cutor’s facially-neutral explanations of his 
conduct.”9 Instead, they must probe deeper 
into the prosecutor’s explanation to deter- 


mine if his exercise of peremptory chal- 

In addition to instructing trial judges, 
the instant decision also educates practitio- 
ners. The rules and guidelines inform 
litigants as to what reasons a court will 
likely accept to justify an apparently dis- 
criminatory use of peremptory challenges. 
Similarly, litigants are now more aware of 
the type of conduct which is unacceptable 
in a court of law, as well as how to attack 
such conduct. 

Racial discrimination is perhaps most 
invidious when it occurs in a court of law. 
If courts are to be true dispensaries of jus- 
tice, they must be free of discrimination in 
both fact and appearance.* In establishing 
new rules and procedures for addressing 
claims of racial discrimination by peremp- 
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tory challenge, the instant case moves 
Florida courts closer to this ideal. By in- 
forming litigants and trial judges of the 
proper rules and procedures to follow in 
such cases, the instant case ensures that 
Florida courts will continue to progress 
away from the dark ages of Swain and 
toward the ideal of a court system com- 
pletely free of racial discrimination.0 


1522 So. 2d at 19. Fra. Stat. §913.08 
(1987) provides: 

“The state and the defendant shall each be al- 
lowed the following number of peremptory 
challenges: 

1) Ten, if the offense charged is punishable 
by death or imprisonment for life; 

2) Six, if the offense charged is punishable 
by imprisonment for more than 12 months but 
is not punishable by death; 

3) Three, for all other offenses. . . .” 

2522 So. 2d at 20, 23. The state indicated 
the following reasons for excluding the four 
jurors: (a) The juror seemed uneasy about sit- 
ting on a jury and did not seem to be in good 
health; (b) the juror indicated that she had been 
a juror in a previous case in which defense 
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counsel was involved (respondent did not claim 
the exclusion of this juror was racially moti- 
vated); (c) the other two jurors were both 
teachers which indicated “a degree of liberalism 
that I prefer not to have on a jury.” 503 So. 2d 
350, 351-352. 

3 §22 So. 2d at 20. 

4In conducting the voir dire examination, 
litigants may challenge a prospective juror by 
exercising either a challenge for cause or a per- 
emptory challenge. See generally J. VAN Dyke, 
Jury SELECTION Procepures 139-169, (1977). 
Challenges for cause allow the litigant to excuse 
a prospective juror who has indicated an actual 
or implied partiality toward some aspect of the 
case or the participants. In contrast, peremp- 
tory challenges allow the litigant to excuse a 
prospective juror for any reason he perceives 
may affect the case. Id. 

5 Id. at 203-204. 

Defendant attempted to rely on the principle 
of Strauder v. West Virginia, 100 U.S. 303 
(1880), an 1880 in which the court had struck 
down as a violation of the 14th amendment a 
state statute which in effect excluded blacks 
from jury duty. 380 U.S. at 203. 

6 Id. at 224, 226. The court also stated ex- 
plicitly that the claimant has the burden of 
proving such discrimination. 

1 Id. at 223-224. For criticism of Swain see 
e.g., Johnson, Black Innocence and the White 
Jury, 83 Micu L. Rev. 1611, 1656-1659 (1985); 
Winick, Prosecutorial Peremptory Challenge 
Practices in Capital Cases: An Empirical Study 
and a Constitutional Analysis, 81 Micu. L. 
Rev. 1, 8-20 (1982); Comment, A Constitu- 
tional Blueprint for the Perpetuation of the All- 
White Jury, 52 Va. L. Rev. 1157 (1966). 

Florida’s adherence to Swain is reflected in 
State v. Simpson, 326 So. 2d 54 (1976). In 
Simpson, the Florida Fourth District Court of 
Appeal, quoting extensively from Swain, pro- 
nounced the rules and requirements for ad- 
dressing claims of racial discrimination by use 
of peremptory challenges. The court stated a 
presumption exists that the prosecution is using 
its peremptory challenges properly, and that the 
burden of proving discriminatory use rests with 
the defendant. Further, the court listed the ele- 
ments the defendant must prove for a prosecu- 
tor’s actions to violate the 14th amendment: 
“(1) A particular prosecutor, (2) in every type 
of case, (3) in every set of circumstances, and 
(4) for an extended period of time, has (5) 
peremptorily excused blacks with the result 
that no blacks ever served on a petit jury.” Id. 
at 56. Finally, the court notes approvingly the 
U.S. Supreme Court’s commitment to main- 
taining the integrity and functionality of the 
peremptory challenge; by refusing to force 
prosecutors to justify their exercise of the chal- 
lenges absent proof of consistent and systematic 
discrimination, the Court protected the chal- 
lenges’ peremptory character. 

8 See People v. Wheeler, 22 Cal. 3d 
258,286, 583 P.2d 748,768, 148 Cal. Rptr. 
890,909 (1978); Commonwealth v. Soares, 377 
Mass. 461, 473, 387 N.E.2d 499, 510-511 (1978); 
People v. Thompson, 435 N.Y.S. 2d 739,744- 
746 (1981). See generally, Note, Survey of the 
Law of Peremptory Challenges: Uncertainty in 
the Criminal Law, 44 U. Pitt. L. Rev. 673,682- 
691 (1983); Note, Systematic Exclusion of 
Cognizable Groups by Use of Peremptory 
Challenges, 11 ForpHAM Urs. L. J. 927,938,948 
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(1983). The underlying basis for the states’ new 
reliance on their own constitutions to solve the 
problems created by Swain was found in the 
Supreme Court’s decision in Taylor v. Louisi- 
ana, 419 U.S. 522 (1975). In Taylor, the Court 
for the first time couched the problem of exclu- 
sion from the jury panel of cognizable groups 
in terms of the defendant’s sixth amendment 
right to an impartial jury. (The sixth amend- 
ment provides: “The accused shall enjoy the 
right to a speedy and public trial by an impar- 
tial jury....” U.S. Const. amend. VI. The 
right to a trial by jury was held applicable to 
the states in Duncan v. Louisiana, 391 U.S. 145 
(1968). Thus, when Swain was decided the 
Court was limited to a 14th amendment analy- 
sis.) Taylor, at 523, examined a Louisiana law 
which stated that women were not to be se- 
lected for jury service unless they had previ- 
ously filed a written statement indicating their 
desire to do so. The law sucessfully kept women 
off the defendant’s jury. Following an unsuc- 
cessful motion to quash, the defendant was 
convicted of aggravated kidnapping. In revers- 
ing his conviction, the Court held the Louisiana 
law unconstitutional because it violated the de- 
fendant’s sixth amendment right to an impartial 
jury. The Court reasoned that this sixth amend- 
ment right includes a right to have a representa- 
tive cross-section of the community on the ve- 
nire. Taylor’s significance lies in the fact that 
for the first time, the Court placed jury selec- 
tion procedures within the ambit of the sixth 
amendment’s right to an impartial jury, and 
not under the equal protection clause of the 
14th amendment. 

In People v. Wheeler, the California Su- 
preme Court relied on Taylor’s rationale in 
holding that its own constitution prohibited the 
use of peremptory challenges to remove pro- 
spective jurors solely on the basis of “group 
association.” 22 Cal. 3d at 276-277, 583 P.2d 
at 757,761, 148 Cal. Rptr 898,902. In Wheeler, 
two black defendants were convicted of mur- 
dering a white store owner. The prosecutor ex- 
ercised peremptory challenges to excuse all the 
black prospective jurors, and defendants were 
subsequently convicted of first-degree murder. 
In reversing the defendants’ conviction, the 
court extended Taylor by interpreting its own 
constitution to guarantee a right to a represen- 
tative crosssection of the community, not only 
on the venire, but also on the jury itself. 

Based on this right of the defendant, the 
court concluded that racial discrimination in 
the use of peremptory challenges could be dem- 
onstrated in a single case. (Thus departing from 
Swain). To show such discrimination a defen- 
dant must: (1) Make a complete record of the 
circumstances giving rise to the challenge; (2) 
show the persons excluded were members of a 
“cognizable group”; and (3) establish a “strong 
likelihood” that the veniremen were excused 
solely because of their group association. Upon 
such a showing Wheeler requires the burden to 
shift to the prosecutor to offer an explanation 
of its use of peremptory challenges. These re- 
quirements closely resemble those established 
by the Florida Supreme Court in State v. Neil, 
457 So. 2d 481 (Fla. 1984). 

9 By 1977, 12 years after Swain, almost no 
defendants had met the requisite burden of 
proof to show systematic discriminatory use of 
peremptories. See 79 A.L.R. 3d 14,24. But see 
State v. Brown, 371 So. 2d 751 (La. 1979) (de- 


fendant made sufficient showing to establish 
prima facie discrimination). 

10457 So. 2d 481 (Fla. 1984), clarified sub 
nom, State v. Castillo, 486 So. 2d 565 (Fla. 
1986). 

1! Td. at 482,486. These requirements repre- 
sent the genesis of the rules established in 
Slappy v. State, 503 So. 2d 350 (Fla. 3d DCA 
198 


!2 Jd. at 487. The justification for a challenge 

for cause must clearly indicate an actual or im- 
plied partiality toward some aspect of the case 
or the participants. The prosecutor must reveal 
why the venireman in question could not serve 
as an impartial juror. See J. Van Dkye, supra 
note 8, at 139-140. However, under Neil and 
the instant case, the justification for a peremp- 
tory challenge need not show a particular bias. 
It need only show that the prosecutor is not 
using the peremptory challenge to exclude po- 
tential jurors solely on the basis of race, and 
that the reasons are legitimately related to the 
case. 
13 476 U.S. at 96-97 (1986). The Court’s 
guidelines closely resembled the rules and pro- 
cedures established in California, Massachu- 
setts and Florida. 

14 Td. at 96, citing Avery v. Georgia, 345 U.S. 
559,562 (1953). 

'S Id. at 96-98. 

16 Td. 

17 522 So. 2d at 18. 

18 Jd. at 22. The terms “defendant” and 
“prosecution” will be used to facilitate this dis- 
cussion. Please note, however, that the opinion 
refers to “complaining party” and “other 
party,” indicating that the rules set forth apply 
to a claim of discrimination by either side. 

'9The court refused to adopt a bright line 
test for fear that this would cause more prob- 
lems than it would solve. Id. at 21-22. 

20 Id. 

21 Jd. The instant court also instructs that the 
trial court should not accept the reasons at face 
value. 

22 The Florida Supreme Court adopted this 
list from the decision of the Florida Third Dis- 
trict Court of Appeal. 522 So. 2d at 22. 


33 Id. The prosecutor claimed the jurors were 
“liberals” because they were teachers. He did 
not, however, question them as to their beliefs, 
but merely assumed they were liberal. 

% Recall that the Neil test began with the 
presumption that a prosecutor had properly ex- 
ercised his peremptory challenges. By making 
it more likely that prosecutors will be forced 
to explain their use of peremptory challenges, 
does not the instant case remove the peremp- 
tory’s place in our system of justice? See, e.g., 
Massaro, Peremptories or Peers? — Rethinking 
Sixth Amendment Doctrine, Images and Pro- 
cedures, 64 N. Car. L. Rev. 501,560-562 (1986). 
But cf. Lempert, Jury Size and the Peremptory 
Challenge, 73 Micu. L. REV. 643 (1974). 

25 Interestingly, the instant court makes ref- 
erence to “the great responsibility and discre- 
tion this issue reposes in trial judges” and issue 
a word of caution. 522 So. 2d at 22-23. How- 
ever, when analyzed the decision actually 
reduces the wide discretion the trial judge exer- 
cised under Neil. 

26In his concurring opinion in Batson v. 
Kentucky, 476 U.S. at 106, Justice Marshall 
stated: “Nor is outright prevarication by prose- 
cutors the only danger here.... A prosecu- 
tor’s own conscious or unconscious racism may 
lead him easily to the conclusion that a pro- 
spective black juror is ‘sullen’ or ‘distant,’ a 
characterization that would not have come 
to mind if a white juror had acted identically. 
A judge’s own conscious or unconscious racism 
may lead him to accept such an explanation as 
well supported.” 

27 522 So. 2d at 24. 

28 Due to their nature, peremptory chal- 
lenges are most conducive to discrimination. 
Perhaps the only alternative to the procedure 
established by the instant case is the elimination 
of the peremptory challenge as a tool of the 
voir dire. 

29 Recall that in reversing the trial court’s 
decision in the instant case, the Third District 
Court of Appeal believed the trial judge felt he 
was bound to accept the prosecutor’s facially- 
neutral explanations. 

30 §22 So. 2d at 20. 
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judgment has been entered 
against your client and you 
have filed a timely motion for 
rehearing. Another aggrieved 
party files a notice of appeal before your 
motion is ruled on. Is the trial court de- 
prived of jurisdiction to rule on your 
motion for rehearing? 

Your client, the mortgagee in a foreclo- 
sure action, has prevailed and the foreclo- 
sure sale is set in a few weeks. Does the 
filing of a timely notice of appeal from the 
foreclosure by the mortgagor take away ju- 
risdiction to enforce the judgment by 
proceeding with the sale? 

You have timely appealed a judgment 
on behalf of your client, but you believe 
you also have grounds collaterally to at- 
tack the judgment in the trial court. Does 
the trial court have jurisdiction to entertain 
your motion to vacate while the appeal is 
pending? 

The foregoing questions (and many oth- 
ers) often encountered by this writer are 
connected by a common thread: Namely, 
what jurisdiction is retained by the trial 
court in a particular case once a notice of 
appeal is filed? As a general proposition, 
it is said that an appeal terminates the ju- 
risdiction of the lower court to proceed in 
the subject matter of the appeal until the 
appeal is determined or unless authorized 
by the appellate court.! In General Capital 


Jurisdiction Trial Court 
Pending Appeal 


A Less Than 


Complete Divestment 


by William A. Haddad 


Corp. v. Tel Service Co., 212 So.2d 369, 
382 (Fla. 2d DCA 1968), the proposition 
was typically stated as follows: 
When a notice of appeal has been timely filed, 
jurisdiction of the cause then vests absolutely 
in the appellate court until such appeal has 
been finally disposed of by affirmance or rever- 
sal or dismissal, subject only, of course, to a 
mere temporary relinquishment of jurisdiction 
for some specified, exceptional purpose. . . . 
However, the divestment of jurisdiction 
in the trial court is not absolute. The trial 
court retains jurisdiction to rule on certain 
matters pending appeal. This article ex- 
‘plores those areas in which the trial court 
is divested of jurisdiction pending appeal, 
those areas in which the trial court retains 
jurisdiction and those areas in which juris- 
diction is uncertain. 


Enforcing a Judgment 
Pending Appeal 

Because of the general principle of di- 
vestment of jurisdiction in the trial court, 
it has often been contended that the filing 
of a notice of appeal takes away the juris- 
diction of the trial court to enforce the 
judgment being appealed. 

For example, in Justice v. Van 
Eepoel, 113 So.2d 545 (Fla. 1959), the ap- 
pellee applied for a writ of assistance to 
enforce a custody order while that order 
was being appealed. The chancellor con- 
cluded that he lacked jurisdiction because 
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of the appeal. However, the Florida Su- 
preme Court held that the chancellor had 
jurisdiction to enforce the custody order 
absent a supersedeas bond. Similarly, it 
has been held that there is jurisdiction to 
enforce a judgment pending an appeal (in 
the absence of a supersedeas) by garnish- 
ment;? by means of the contempt power;? 
and by terminating a tenancy after a mort- 


gage foreclosure.* 


The case of Strauser v. Strauser, 303 
So.2d 663 (Fla. 4th DCA 1974), was.a de- 
parture from the above principles. 
Strauser, an appeal from a denial of a mo- 
tion to vacate a dissolution judgment, held 
that the trial court did not have jurisdic- 
tion to enforce the judgment (by contempt) 
while the appeal was pending. The court 
reasoned that “the subject matter of the ap- 
peal is withdrawn from the lower court... 
until the appeal is heard and determined 
or unless authorized by the appellate 
court.”> However, Strauser has been ex- 
pressly disapproved in subsequent cases 
out of the same district. Both Waltham 
Condominium Ass'n v. Village Manage- 
ment, Inc., 330 So.2d 227 (Fla. 4th DCA 
1976), and FMS Management Systems, 
Inc. v. IDS Mortgage Corp., 402 So.2d 
474 (Fla. 4th DCA 1981), held that en- 
forcement actions pending appeal were 
perfectly proper in the absence of a super- 
sedeas. 


= 


To hold that the trial court is divested 
of jurisdiction to enforce judgments 
pending appeal would be to confer an 
automatic stay upon the mere filing of the 
notice of appeal. Such a holding would be 
in conflict with appellate rules dealing with 
stays. These rules provide that in most 
cases® stays pending appeal are discretion- 
ary’ and must be applied for by motion.® 
Additionally, sometimes a supersedeas 
bond is required to be posted before a stay 
is imposed.? 

It is consistently held that the appellant 
does not have to obtain a supersedeas 
bond in order to prosecute an appeal.!° 
However, the astute appellate practitioner 
will try to obtain a stay in those cases in 
which enforcemert of the judgment might 
lead to harm which could not be undone 
even in the event appellant were ultimately 
to prevail in the appeal. As the above cases 
make clear, if no stay is obtained the judg- 
ment may be enforced pending appeal.!! 


Revisiting a Judgment 
Pending Appeal 

A trial judge may revisit judgments by 
means of motions for rehearing or for new 
trial,'2 by motions to vacate in civil! and 
criminal!* cases (post-judgment collateral 
attacks) and, under some circumstances, 
by sua sponte corrective orders.!5 The 
question addressed here is the authority of 
the trial judge to revisit the judgment in 
each of those ways while the judgment is 
being reviewed by an appellate court. 

The general doctrine of finality of judg- 
ments is distinguishable from the subject 
discussed here. After a certain time, a judg- 
ment is immune from attack by any of the 
above methods whether or not there is an 
appeal pending.'© In contrast, we are con- 
cerned here only with the effect of a notice 
of appeal on the authority of the trial 
judge to revisit the judgment by these 
methods when they would otherwise be 
timely and within the trial court’s jurisdic- 
tion. 


Motions for Rehearing 
and for New Trial 

The jurisdiction of.trial courts to rule on 
motions for rehearing or for new trial, af- 
ter a notice of appeal is filed, has long 
troubled Florida’s appellate courts. Pursu- 
ant to the Florida Appellate Rules, a 
judgment is not deemed “rendered” if there 
is a timely and authorized motion for re- 
hearing or for new trial until that motion 
has been ruled on.!7 Because a notice of 
appeal generally may be filed up to 30 days 
from “rendition” of a judgment,!® does a 


notice of appeal give the appellate court ju- 
risdiction when such post-trial motions are 
pending and, conversely, is the trial court 
divested of jurisdiction to rule on these 
motions? 

As early as 1949, the Florida Supreme 
Court held that the filing of a notice of ap- 
peal was an abandonment of a petition for 
rehearing filed by appellant.!? Many subse- 
quent Florida cases adhered to this princi- 
ple and elaborated on its rationale as 
follows: A notice of appeal filed subse- 
quent to a motion for rehearing or for new 
trial constitutes disposition of these mat- 
ters by abandonment and, thus, the appeal 


The jurisdiction of 
trial courts to rule 
on motions for 
rehearing or for 
new trial, after a 
notice of appeal is 
filed, has long” 
troubled Florida’s 
appellate courts 


is properly filed and the trial court is di- 
vested of jurisdiction to rule on the mo- 
tions.2° It is also held that undisposed of 
post-trial motions are sufficient to post- 
pone the rendition of the judgment up to 
the time they are “abandoned” by the filing 
of the notice of appeal.?! 

In State v. District Court of Appeal, 
Third District, 187 So.2d 890, 892 (Fla. 
1966), the Florida Supreme Court stated 
that a post-trial motion and a notice of ap- 
peal “are completely inconsistent remedies 
and to recognize any rule other than the 
filing of the notice of appeal amounted to 
an abandonment of the motion for new 
trial . . . would result in utter chaos in the 
appellate processes.” Recently, however, 
some Florida district courts of appeal have 
recognized another rule, based upon dicta 
in the Florida Supreme Court case of Wil- 
liams v. State, 324 So.2d 76 (Fla. 1975). 
The actual holding of Williams was that 
the filing of a notice of appeal after the 
trial judge signed a judgment, but before 
the judgment was rendered by being filed, 
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was sufficient to allow the appellant to ap- 
ply for a supersedeas bond and to with- 
stand a motion to dismiss the appeal. The 
court went on to hold that such a prema- 
ture notice of appeal exists “in a state of 
limbo” until rendition, at which time juris- 
diction vests in the appellate court. The 
Williams opinion then listed, in dicta, vari- 
ous situations of premature notices of 
appeal, among which were notices filed af- 
ter the judgment is filed “but before a post- 
trial motion is decided.”22 

In Parks v. Bayview Village Condomin- 
ium Association, Inc., 468 So.2d 1116 
(Fla. 4th DCA 1985), the Fourth District 
Court of Appeal concluded that the dicta. 
in Williams means that the trial court is 
not divested of jurisdiction to rule on a 
motion for rehearing when a notice of ap- 
peal is filed, and that the appeal is “in 
limbo” until the motion is ruled on. The 
First District Court of Appeal has ruled 
similarly in a series of cases.23 The prob- 
lems with such an approach are evident in 
the multitude of questions certified to the 
Florida Supreme Court by the First Dis- 
trict Court of Appeal in Lloyd v. Harrison, 
489 So.2d 856 (Fla. Ist DCA 1986): 


1. Are the appellate courts of this state bound 
by what appears to be dictum in Williams v. 
State, 324 So.2d 74, 79-80 (Fla. 1975), to the ef- 
fect that notices of appeal filed after written 
judgment is filed for recording, but before a 
post-trial motion is decided, are premature, but 
may not be dismissed on that ground? 

2. If so, does the Williams rule apply even in 
the case where the post-trial motion was filed 
by the appellant, or may the appellate court 
treat such motions as having been abandoned 
by the action of filing the notice of appeal, A/- 
len v. Town of Largo, 39 So.2d 549 (Fla. 1949)? 
3. If the Williams rule would apply in such 
situations, are the appellate courts required to 
search the record in each case for evidence that 
such a post-trial motion has been filed and has 
not been ruled upon? 

4. If the appellate court is required to search 
the record for undecided post-trial motions, do 
the parties have an obligation to bring such mo- 
tions to the attention of the appellate court 
and/or to ensure that such motions are in- 
cluded in the record on appeal? 

5. If the Williams rule places a notice of appeal 
in a state of “limbo” until the trial court rules 
upon the post-trial motion(s), may the appel- 
late court limit the duration of this “limbo” by 
appropriate order, or is the “limbo” of possibly 
infinite duration? 

6. If the appellate courts may not curtail the 
“limbo” in which the notices of appeal are 
placed in such circumstances, what procedure 
should be used to handle those case files until 
such time as the notices of appeal mature? 

7. What procedure should be followed by the 
appellate courts when the record contains what 
appears to be a pending post-trial motion, but 
there is also some indication that the motion 
may have been untimely? 


Thus, the “utter chaos” referred to by 
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the Florida Supreme Court, quoted above, 
has to some extent materialized because of 
this new line of cases. The Supreme Court 
has not to date answered the certified ques- 
tions so the district courts of appeal are 
presently split on whether the trial court is 
divested of jurisdiction to rule on a motion 
for new trial or for rehearing filed by an 
appellant. The traditional rule of divest- 
ment of jurisdiction and clear jurisdiction 
in the appellate court is the better rule and 
it is hoped that the Supreme Court will 
soon have the opportunity to settle this 
issue.24 

The above case law applies solely when 
a notice of appeal is filed (a) by the same 
party who filed the motion for rehearing 
or for new trial and (b) subsequent to the 
motion for rehearing or for new trial. 
When the notice of appeal is filed before 
the timely post-trial motion, it is harder to 
argue that the motion is abandoned. This 
was the case in State v. Pearson, 156 So.2d 
4 (Fla. 1962) when it was held that the 
proper and timely filing of a petition for 
rehearing after a notice of appeal is a “sub- 
sequent event” which destroys the efficacy 
of the notice of appeal. The appeal was 
dismissed subject to another notice of ap- 
peal being filed after disposition of the 
motion for rehearing. 

Secondly, when a party other than ap- 
pellant files the post-trial motion, it is held 
that the trial judge is not divested of juris- 
diction to rule on the motion.”5 Obviously, 
it would not be fair to allow a party to 
“abandon” another party’s post-trial mo- 
tion by filing a notice of appeal. In Seiferth 
v. Seiferth, 121 So.2d 689 (Fla. 3d DCA 
1960), the appeal was dismissed, but in 
Maynard v. Maynard, 515 So.2d 309 (Fla. 
3d DCA 1987), the court simply abated the 
appeal pending disposition of the post-trial 
motion. 


Collateral Attack 

Judgments in civil cases are subject to 
collateral attack, pursuant to Rule 1.540 of 
the Florida Rules of Civil Procedure, long 
after the time for rehearing motions or mo- 
tions for new trial expire.2© Generally, the 
grounds for a Rule 1.540 motion to vacate 
are more restricted than for a rehearing or 
for an appeal and, thus, are applicable 
only in comparatively rare instances.2” 

In contrast to Rule 1.530 motions for re- 
hearing, a 1.540 motion does not stay the 
rendition of the judgment being ap- 
pealed.28 Additionally, Rule 1.540(a), 
dealing with correction of clerical mistakes 
sua sponte or by motion specifically pro- 
vides that: 


During the pendency of an appeal such mis- 
takes may be so corrected before the record on 
appeal is docketed in the appellate court and 
thereafter while the appeal is pending may be 
so corrected with leave of the appellate court. 


Accordingly, it has been held that an or- 
der granting a motion to vacate for a 
clerical mistake while an appeal is pending 
is valid even without the appellate court re- 
linquishing jurisdiction.” 

In contrast, 1.540(b) (which provides for 
motions to vacate for nonclerical mistake, 
surprise or excusable neglect, newly discov- 
ered evidence and for fraud) contains no 
such provision. It is consistently held that 
the trial court has no jurisdiction to rule 
on such motions when an appeal from the 
judgment is pending,3® even when the 
1.540 motion was filed before the notice of 
appeal.3! 

Because the time periods for filing a 
1.540 motion may exceed the time of pen- 
dency of a direct appeal, the question 
occurs as to the jurisdiction of the trial 
court once the appeal is concluded. Previ- 
ously, it was held that after the appeal, the 
judgment of the trial court becomes the 
judgment of the appellate court and the 
trial court has no jurisdiction to entertain 
a motion to vacate without permission 
having been obtained from the appellate 
court.32 However, this doctrine was abro- 
gated by the well reasoned opinion of the 
Florida Supreme Court in Ohio Casualty 
Group v. Parrish, 350 So.2d 466 (Fla. 
1977). After an appeal is concluded, the 
trial court has jurisdiction to consider a 
1.540 motion without permission of the 
appellate court. 

An ancillary question concerns the effect 
of a pending appeal on the time limits for 
filing a 1.540 motion to vacate. It has been 
held that the time is tolled by the filing of 
a motion to relinquish jurisdiction in the 
appellate court,33 but not by the mere fil- 
ing of the notice of appeal.*4 

The vehicle for collateral attack in crimi- 
nal cases is a motion to vacate filed pursu- 
ant to Rule 3.850, Florida Rules of Crimi- 
nal Procedure. It is well settled that the 
trial judge does not have jurisdiction over 
Rule 3.850 motions while a direct appeal 
from the judgment and sentence is pend- 
ing.35 


Sua Sponte Changes 

Occasionally, a trial judge will change a 
judgment currently on appeal on the 
judge’s own motion. In general, the 
authority to do this depends on the sub- 
stance of the change.*© Those changes 
characterized as correcting clerical mis- 
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takes are authorized pursuant to Rule 
1.540(a) which applies to correction on the 
court’s own motion as well as by motion 
of a party. Thus, changes based on clerical 
miscalculations in a damages award while 
the appeal is pending have been ap- 
proved.?? On the other hand, changes 
based on the trial judge’s perception of an 
original mistake in law or fact3® or based 
on a reevaluation due to subsequent 
events? have been held not permissible. 

Unfortunately, what is merely a correc- 
tion of a clerical error as opposed to a 
correction of an error in judgment is some- 
times not easy to determine. For example, 
the courts have differed on the authority 
of a trial judge to amend a judgment pend- 
ing appeal to reflect the grounds for the 
judgment. In Fulton v. Poston Bridge and 
Tron, Inc., 122 So.2d 240 (Fla. 3d DCA 
1960), it was held that such an amendment 
was improper, but in Spencer Todd's, Inc. 
v. Lehman, 167 So.2d 731 (Fla. Ist DCA 
1964), it was held permissible. The focus 
of the opinion in Fulton was that the judg- 
ment was materially changed whereas the 
focus in Spencer Todd’s was that a clerical 
omission or oversight had been properly 
corrected. 


Costs and Attorney’s Fees 

In the leading case of Roberts v. Askew, 
260 So.2d 492 (Fla. 1972), the Florida Su- 
preme Court stated that trial court costs 
may be adjudicated after final judgment, 
after expiration of the appeal period, dur- 
ing the pendency of an appeal, and even 
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after the appeal has been concluded. Thus, 
the filing of a notice of appeal does not 
take away a trial court’s jurisdiction to de- 
termine costs“ even without a relinquish- 
ment of jurisdiction.*! 

For a long time the situation regarding 
attorney’s fees was not so well settled. Ap- 
pellate cases in Florida’s Third,4?2 and 
Fifth*? District Courts of Appeal held that 
the trial judge has jurisdiction to award at- 
torney’s fees for services in the trial court 
pending appeal (the same as with costs). 
However, a series of cases in the Second 
District held that there is no jurisdiction 
to award attorney’s fees. These cases were 


Florida courts 
consistently hold 
improper final 
orders entered 
when a nonfinal 


appeal is pending 


based on the 1979 opinion in Wilson Re- 
alty, Inc. v. David, 369 So.2d 75 (Fla. 2d 
DCA 1979), which vacated an attorney’s 
fee awarded while the main judgment was 
on appeal. The court reasoned that “it can- 
not be argued that the trial court was 
proceeding on a matter which was unre- 
lated to the final judgment because appel- 
lee’s right to a fee was predicated on that 
judgment.™5 However, the Second District 
Court of Appeal has receded from Wilson 
Realty, en banc, in Bernstein v. Berrin, 516 
So.2d 1042 (Fla. 2d DCA 1987). In hold- 
ing that the trial court is not divested of 
jurisdiction to award attorney’s fees after 
a notice of appeal is filed, the court 
stated: 

We agree with the reasoning of Bailey v. Bailey, 
392 So.2d 49 (Fla. 3d DCA 1981) that the test 
to determine loss of jurisdiction is not whether 
the trial court is proceeding-in matters related 
to the final judgment. Rather, the proper test 
is whether the trial court is proceeding in a mat- 
ter which affects the subject matter on 
appeal. ... 


There appears to be no reason to adopt 


24 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1989 


one rule for costs and another for attor- 
ney’s fees, and it would seem sound policy 
to allow the trial judge to conclude a case 
by awarding costs and attorney’s fees for 
services in the trial court while an appeal 
is pending. Parties to appeals should not 
have to file motions to relinquish jurisdic- 
tion every time there are motions for costs 
or attorney’s fees pending in the trial court. 
What if, after filing a notice of appeal, 
the appellant has obtained a supersedeas 
or stay order? At least one court has held 
that this does not affect the trial court’s 
authority to award costs and attorney’s 
fees. because these awards. are not an en- 
forcement of the final judgment:4” 


Nonfinal Appeals 

Different considerations apply to the ju- 
risdiction of a trial judge pending a nonfi- 
nal (interlocutory) appeal because there is 
a pending case awaiting trial. The leading 
case, Willey v. W. T. Hoggson Corp., 89 
Fla. 446, 105 So. 126 (Fla. 1925), held that 
the trial court is without power to finally 
dispose of a cause of action, by dismissal 
or otherwise, while a nonfinal appeal is 
pending. The rationale was that by finally 
disposing of the case, the trial judge would 
interfere with the power of the appellate 
court to make its decrees. effective. The 
court in Willey, however, did note that the 
trial court had authority to enforce the 
nonfinal order pending appeal (absent a 
supersedeas order). 

The modern counterpart of Willey is the 
much cited 1974 Florida Supreme Court 
case of De La Portilla v. De La Portilla, 
304 So.2d 116 (Fla. 1974). There it was 
held that the trial judge is divested of juris- 
diction to enter a final judgment of disso- 
lution of marriage while a nonfinal appeal 
from a pretrial order is pending. 

Based on what was perceived to be some 
ambiguity in De La Portilla and its prog- 
eny,*® the nonfinal appeal rule was 
amended by the addition of Rule 9.130(f): 
In the absence of a stay, during the pendency 
of a review of a nonfinal order, the lower tribu- 
nal may proceed with a!l matters, including 
trial or final hearing; provided that the lower 
tribunal may not render a final order disposing 
of the cause pending such review. 

Accordingly, Florida courts consistently 
hold improper final orders entered when a 
nonfinal appeal is pending,*? such as when 
a permanent injunction is entered while a 
nonfinal appeal from a temporary injunc- 
tion is pending.*® While the courts have 
been consistent in finding such final judg- 
ments invalid, there has been a lack of 
consistency in mandate when the nonfinal 
appeal resulted in an affirmance making. 
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the final judgment only technically (juris- 
dictionally) deficient. In De La Portilla, 
the court applied a kind of harmless error 
test and “reversed” the final judgment but 
allowed it to stand subject to rehearing. 
Under the same circumstances, Florida 
courts have also reversed but allowed rein- 
statement,>! and affirmed as moot.52 How- 
ever, this difference would appear one 
mainly of nomenclature, not of result. 

In contrast, it has been held that the trial 
judge has jurisdiction to take many types 
of action short of entering a final judg- 
ment, including: 

1. Proceeding to trial (while nonfinal 
appeal from denial of motion to amend 
pleadings is pending)? 

2. Entering further orders dealing with 
a receiver (while nonfinal appeal from ap- 
pointment of the receiver is pending)*4 

3. Striking pleadings (while nonfinal ap- 
peal from granting of motion to produce 
was pending)°> 

4. Issuance of an alias summons (while 
nonfinal appeal concerning validity of 
prior summons was pending)°° 

5. Entering order denying a motion for 
summary judgment (while nonfinal appeal 
from an order or a motion to dissolve tem- 
porary injunction pending)*’ Note that an 
order granting a full summary judgment 
would be a final judgment and, thus im- 
proper while a nonfinal appeal is pending. 

Orders granting motions for new trial, 
although having some of the characteris- 
tics of nonfinal orders, are considered final 
for purposes of appeal,>® and treated as 
such for purposes of divestment of trial 
court jurisdiction. 


The Effect of Rule 9.600 

In addition to the jurisdiction of the trial 
court discussed above, Rule 9.600 of the 
Florida Rules of Appellate Procedure pro- 
vides for certain jurisdiction of the lower 
tribunal pending appeal This rule, al- 
though broadly titled, does not deal with 
the main areas of jurisdiction discussed 
above and will not be dwelt on at length. 

Subsection (a) of the rule provides for 
concurrent jurisdiction to render orders on 
“procedural” matters before the record is 
transmitted to the appellate court. This 
generally applies to procedural orders such 
as correcting or supplementing the record 
on appeal. Formerly, the trial court was 
ilso permitted to grant motions for exten- 
sion of time for the record on appeal or the 
wppellate briefs. However, subsection (a) 
vas amended in 1987 specifically to pro- 
ride that only the appellate court could 
rant such extensions, thus allowing the 


appellate courts more control over their 
own dockets. 

Subsection (c) of Rule 9.600 provides 

for special jurisdiction of a trial court in 
dissolution of marriage actions: 
In dissolution of marriage actions the lower tri- 
bunal shall retain jurisdiction to enter and 
enforce orders awarding separate maintenance, 
child support, alimony, or other awards neces- 
sary to protect the welfare and rights of any 
party pending appeal, including costs and attor- 
ney’s fees. 
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It is to be noted that this subsection does 
not give the trial court authority to grant 
appellate attorney’s fees. 


Finally, Rule 9.600(b) provides that 
when jurisdiction is divested pending ap- 
peal, the appellate court may, by order, 
permit the lower tribunal to proceed with 
specially stated matters. The vehicle to re- 
quest such an order is a motion to relin- 
quish jurisdiction. 


1-800-562-2833 
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Offices throughout Florida & Georgia 
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Conclusion 

As we have seen, residual jurisdiction of 
a trial court pending appeal is a mixed 
bag. Trial courts generally are divested of 
jurisdiction to change a judgment pursuant 
to collateral attack or sua sponte (for other 
than a clerical mistake) or to enter final 
judgment while a nonfinal appeal is pend- 
ing. Jurisdiction is retained to enforce a 
judgment, to grant trial court attorney’s 
fees and costs, to enter certain orders to 
protect parties in dissolution of marriage 
proceedings and, when a nonfinal appeal 
is pending, to proceed to trial. Conse- 
quently, there is no general rule of divest- 
ment of jurisdiction pending appeal in 
Florida.0 


! See Thursby v. Stewart, 103 Fla. 990, 138 
So. 742 (Fla.1931). 

2 See Travelers Insurance Co. v. Pinkerton- 
Hays Lumber Co., 120 So.2d 448 (Fla. Ist 
D.C.A. 1960); and General Accident Fire and 
Life Assurance Corp. v. Harris, 117 So.2d 44 
(Fla Ist D.C.A. 1960). 

3 See Horn v. Horn, 73 So.2d 905 (Fla. 
1954). 

4 See FMS Management Systems, Inc. v. 
IDS Mortgage Corp., 402 So.2d 474 (Fla. 4th 
D.C.A. 1981). 

5 303 So.2d at 664. 

6 Two exceptions are provided for in 
Fia.R.App.P. 9.310(b): There is an automatic 
stay when the order is solely for the payment 
of money upon the posting of bond and when 
a civil appeal is brought by a public body or 
public officer. 

7 See Fia.R.App.P. 9.310(a). 

8 See FLa.R.App.P. 9.310(a) and (f). 

9 See Fia.R.App.P. 9.310(a) and (b)(1). 

'0 See Fitzgerald v. Addison, 287 So.2d 151 
(Fla. 2d D.C.A. 1973). 

‘I It has even been held that the trial judge 
may not delay enforcing the judgment by giving 
appellant three months to post a bond. See Jen- 
kins Trucking, Inc. v. Emmons, 207 So.2d 280 
(Fla. 3d D.C.A. 1968). 

12 See Fia.R.Civ.P. 1.530 (civil cases) and 
Fia.R.Crim.P. 3.580, (criminal cases). 

13 See Fia.R.Civ.P. 1.540. 

14 See FLa.R.Crim.P. 3.850. 

'5 Sua sponte corrections are specifically 
provided for in Fia.R.Civ.P. 1.540(a). 

16 See, e.g., Sayer v. State, 267 So.2d 43 (Fla. 
4th D.C.A. 1972); Mid-State Homes, Inc. v. 
Ritchie, 181 So.2d 725 (Fla. Ist D.C.A. 1966); 
and State v. Kehoe, 133 So.2d 459 (Fla. 3d 
D.C.A. 1961). 

'7 See Fia.R.App.P. 9.020(g). 

18 See FLa.R.App.P. 9.110(b). 

'9 See Allen v. Town of Largo, 39 So.2d 549 


(Fla. 1949). 

20 See, e.g., State v. Florida State Turnpike 
Authority, 134 So.2d 12 (Fla. 1961); SAC 
Const. Co. v. Eagle Nat. Banks of Miami, 449 
So.2d 301 (Fla. 3d D.C.A. 1984); In Re Estate 
of Sulin, 204 So.2d 28 (Fla. 2d D.C.A. 1967); 
and Perez v. City of Tampa, 181 So.2d 571 
(Fla. 2d D.C.A. 1966). 

21 See Brumlik v. Catalyst, Inc., 463 So.2d 
241 (Fla. 4th D.C.A. 1984). 

22 324 So.2d at 80. 

23 See King v. State, 504 So.2d 405 (Fla. Ist 
D.C.A. 1987); Maddox v. Caminey, 498 So.2d 
680 (Fla. Ist D.C.A. 1986); and In the Interest 
of RNG, CAG and SEG, minor children, 496 
So.2d 988 (Fla. Ist D.C.A. 1986). 

% Certification is not self-executing and be- 
fore the Supreme Court may answer a certified 
question a party must seek review. 

25 See, e.g., Maynard v. Maynard, 515 So.2d 
309 (Fla. 3d D.C.A. 1987); Bannister v. Hart, 
144 So.2d 853 (Fla. 2d D.C.A. 1962); and King 
v. Jacksonville Coach Co., 122 So.2d 480 (Fla. 
Ist D.C.A. 1960). 

26 Rule 1.540(b) lists five grounds, three of 
which are subject to a one-year time limit. The 
rule does not impose any time limit as to the 
other two grounds, but one may speculate that 
the courts might impose some limit under the 
laches doctrine. 

27 See Herskowitz v. Herskowitz, 513 So.2d 
1318 (Fla. 3d D.C.A. 1987). 

28 See Kash N’ Karry Wholesale Supermar- 
kets, Inc. v. Garcia, 221 So.2d 786 (Fla. 2d 
D.C.A. 1969). 

29 See Town of Hialeah Gardens v. Hendry, 
376 So.2d 1162 (Fla. 1979). 

30 See, e.g., Georges v. Insurance Techni- 
cians, Inc., 486 So.2d 701 (Fla. 4th D.C.A. 
1986); Gross v. Simanonak, 366 So.2d 47 (Fla. 
2d D.C.A. 1978); and Hutchison v. Wintrode, 
286 So.2d 231 (Fla. 2d D.C.A. 1973). 

3! See Green Manor Const. Co. v. Punta 
Gorda Ready Mix Concrete, Inc., 159 So.2d 
255 (Fla. 2d D.C.A. 1963). 

32 See Lesperance v. Lesperance, 257 So.2d 
66 (Fla. 3d D.C.A. 1971) and cases cited 
therein. 

33 See Redwing Carriers, Inc. v. Watson, 341 
So.2d 1049 (Fla. 4th D.C.A. 1977). 

34 See Seven Up Bottling Co. of Miami, Inc. 
v. George Const. Corp., 153 So.2d 11 (Fla. 3d 
D.C.A. 1963). 

35 See State v. Meneses, 392 So.2d 905 (Fla. 
1981), and Grizzell v. State, 187 So.2d 342 (Fla. 
Ist D.C.A. 1966). 

36 The perceptive reader will note that some 
of the cases cited in this section holding such 
sua sponte changes invalid are not clear 
whether this is solely due to the pendency of 
the appeal or because the trial judge lacks 
authority to make such changes in any event. 

37 See Elha Development Corp. v. Jeffrey 
Allen, Inc., 428 So.2d 292 (Fla. 2d D.C.A. 


1983). 
38 See Burke v. Burke, 336 So.2d 1237 (Fla. 
4th D.C.A. 1976). 
39 See Hudson v. Hofman, 471 So.2d 117 
(Fla. 2d D.C.A. 1985); and Gillman v. Nemer- 
off, 423 So.2d 961 (Fla. 4th D.C.A. 1982). 
40 See Ruby Mountain Const. & Dev. Corp. 
v. Raymond, 409 So.2d 525 (Fla. Sth D.C.A. 
1982); and Chipola Nurseries, Inc. v. Div. of 
Administration, Dept. of Transportation, 335 
So.2d 617 (Fla. Ist D.C.A. 1976). 
4! See, C.B.T. Realty Corp. v. St. Andrews 
Cove I Condo Assoc., 508 So.2d 409 (Fla. 2d 
D.C.A. 1987). 
42 See Fernandez v. Alonso, 375 So.2d 8 
(Fla. 3d D.C.A. 1979). 
43 See Ruby Mountain Const. & Dev. Corp. 
v. Raymond, 409 So.2d 525 (Fla. Sth D.C.A. 
1982). But see Allen v. Estate of Dutton, 384 
So.2d 171 (Fla. Sth D.C.A. 1980), holding that 
the assessment of attorney’s fees while an ap- 
peal is pending is only proper when attorney’s 
fees are an item of costs. 
44 See United Services Automobile Assoc. v. 
Smolensky, 391 So.2d 355 (Fla. 2d D.C.A. 
1980); and Judge v. Judge, 370 So.2d 833 (Fla. 
2d D.C.A. 1979). 
45 369 So.2d at 75. 
4% 516 So.2d at 1043. 
47 See First Development, Inc. v. Bemaor, 
449 So.2d 290 (Fla. 3d D.C.A. 1987). 
48 See Commentary to Fia.R.App.P. 
9.310(f). 
49 See, e.g., Levitt v. Vermuccia, 353 So.2d 
178 (Fla. 3d-D.C.A. 1977); Zuckerman-Vernon 
Corp. v. Zelikoff, 323 So.2d 585 (Fla. 3d 
D.C.A. 1977); and Broward Co. v. Alsdorf, 312 
So.2d 207 (Fla. 4th D.C.A. 1975). 
50 See Leon Co. Classroom Teacher’s Assoc. 
v. School Brd. of Leon Co., 363 So.2d 353 (Fla. 
Ist D.C.A. 1978). 
5! See Carter v. Dorman, 385 So.2d 740 (Fla. 
3d D.C.A. 1980). 
52 See Broward Co. v. Alsdorf, 312 So.2d 
207 (Fla. 4th D.C.A. 1975). 
53 See Sexton v. Panning Lumber Co., 260 
So.2d 898 (Fla. 4th D.C.A. 1972). 
54 See Yarborough v. Kilbee, 307 So.2d 223 
(Fla. 4th D.C.A. 1975). 
55 See Hirsch v. Hirsch, 309 So.2d 47 (Fla. 
3d D.C.A. 1975). 
56 See Sunrise Beach, Inc. v. Phillips, 181 
So.2d 169 (Fla. 2d D.C.A. 1965). 
57 See Darden v. Police and Fire Civil Serv- 
ice Brd., 423 So.2d 543 (Fla. 4th D.C.A. 1982). 
58 See Bowen v. Willard, 340 So.2d 110 (Fla. 
1976). 
59 See Burris Chemical, Inc. v. Whitted, 485 
So.2d 37 (Fla. 4th D.C.A. 1986). 
60 See Gieseke v. Gieseke, 499 So.2d 839 
(Fla. 4th D.C.A. 1986); Thornton v. Thornton, 
433 So.2d 682 (Fla. 5th D.C.A. 1982); and Win- 
ner v. Winner, 376 So.2d 924 (Fla. 3d D.C.A. 
1979). 
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for the Unwary — 
Statutes of Limitations and Notice Provisions 


ear Insurance Car- 
rier: 
I didn’t mean to 
malpractice. You see, 
there was this obscure law. . . . 

One of the inherent unwrit- 
ten rules of justice is that laws 
ought to make sense. Prior to 
law school and prior to the 
practice of law, we all envi- 
sioned a utopian law. Law 
should be result oriented. Jus- 
tice should be served. Legal 
theories should be guided by in- 
tuitive notions of right and 
wrong. 

Right? 

Wrong. 

Although some laws and . 
rules make intuitive sense, other 
laws and rules — and precedent 
— do not make sense at all. 
Therefore, learn about the traps 
for the unwary and do not de- 
pend on intuition. 


Statutes of Limitations 

Every lawyer knows that the 
malpractice executioner wields 
his axe first for failure to file a 
complaint within the statute of 
limitations, so how can this be 
a trap for the unwary? 

Statutes of limitations wear three types 
of camouflage. The attorney slips into the 
ambush of the “odd action” problem which 
occurs when the statute of limitations for 
a particular action is buried in some statute 
other than F.S. §95.11. The lawyer can 


by Nancy Schleifer 


also dangle foot side up when relying on 
the more obvious — and longer — period 
of limitations in a multi-count complaint 
and loses the best count to the statute of 
limitations. The third trap door swings 
when the attorney fails to check a statute 


of limitations as to a particular party. 


The “Odd Action” 
Statute of Limitations 

Section 95.11 contains its 
own quirks, but at least it ap- 
pears under one heading. F.S. 
§95.11 sets forth the basic stat- 
ute of limitations. I have para- 
phrased, and reorganized these 
limitation periods for the pur- 
pose of this article, and I have 
deleted language that serves to 
delay the running of the statute 
of limitations as well as lan- 
guage that serves as a statute 
of repose:! 
20 years 

Actions on a judgment by a 
court of record in this state. 
5 years 

Actions on a judgment or de- 
cree of any court not of record 
of this state, or by any court of 
the United States, any other 
state, U.S. territory, or any for- 
eign country. 

Actions on a written contract 
or other written obligation. 

Mortgage foreclosures. 
4 years 

Negligence actions. 

Products liability actions. 

Actions for assault, battery, 
false arrest, malicious prosecution, mali- 
cious interference, false imprisonment, or 
any other intentional tort not included 
elsewhere in §95.11. Actions on unwritten 
contracts, obligations, or liabilities, includ- 
ing actions based on sales of goods and 
on store accounts. 
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Actions to rescind a contract. 

Fraud actions. 

Actions for design, planning, or 
construction of an improvement to real 
property. 

Trespass actions. 

Actions for taking, detaining, or injuring 
personal property (includes conversion 
actions). 

Actions to recover specific personal 
property (such as replevin, but not includ- 
ing specific performance on a contract). 

Actions based on statutory liability. 

Actions for a statutory penalty or 
forfeiture. 

Recovery of money or property held by 
a public officer or employee obtained dur- 
ing or as a result of his public office or 
employment. 

Actions for money paid to a governmen- 
tal authority by mistake. 

Paternity actions. 

Any actions not listed in these statutes. 
2 Years 

Professional malpractice actions. 

Medical malpractice actions. 

Wrongful death actions. 

Libel and slander actions. 

Recovery of wages and overtime. 

Actions based on security transactions 
under Ch. 517. 

Personal injury actions based on expo- 
sure to phenoxy herbicides while serving 
as a civilian or in the armed forces during 
the period January 1, 1962 - May 7, 1975. 
I year 

Actions for specific performance under 
a contract. 

Actions to enforce rights under the bulk 
transfers act of the UCC. 

Actions against a guaranty association 
and its insured with the period running 
from the date of the deadline for filing 
claims in the order of liquidation. 

Now, that seems pretty easy. Do you 
just put your feet up and rest? Not if you 
don’t want to hang from your feet upside 
down in one of those traps. 

The index to the Florida Statutes lists 
two pages of subtopics under the heading 
“Limitations of Actions.” For instance, 
any irregularity in an adoption procedure 
can only be contested within one year of 
the judgment under §63.182. Workers’ 
compensation claims must be made within 
two years of the injury or within two years 
of the last payment paid by, or treatment 
furnished by, an employer under §440.19. 
Pursuant to §768.31, actions for contribu- 
tion must be brought within one year. Any 
action against a dissolved corporation, its 
officers, directors, or shareholders must be 


commenced within three years of the disso- 
lution of the corporation under §607.297. 
Under the new provisions for civil reme- 
dies for criminal actions, §772.17, the stat- 
ute of limitations has been extended to five 
years, with extra time for filing if the gov- 
ernment has filed a criminal prosecution. 
Actions to determine whether a declara- 
tion of condominium, or other condo- 
minium document, complies with the 
mandatory requirements under the condo- 
minium statute must be filed within three 
years of the filing of the declaration pursu- 
ant to §718.110. A person who has a claim 
against a condominium developer for false 
or misleading information in the devel- 
oper’s advertisements, promotional materi- 
als, or prospectus has a mere one year 
from the closing of the unit or the comple- 


Under the new 


provision for civil 
remedies for 


criminal actions the 
statute of 
limitations has 
been extended 


tion of the common elements to bring an 
action. Statutes of limitations for any 
action which may be brought by a condo- 
minium association or a cooperative asso- 
ciation do not begin to run, however, until 
the unit holders have elected a majority of 
the board of the condominium or coopera- 
tive association. 

Claims against an estate must be filed 
within three months of the publication of 
a notice of administration or be barred 
pursuant to §733.702. On the other hand, 
for unadministered estates, the claim will 
die unless filed within three years of the 
death of a person under §733.710. 

Administrative actions have exceedingly 
short periods for filing protests to agency 
actions, and each type of agency action 
may have its own filing period to challenge 
the agency action. For instance, written 
protests of bid tabulations must be filed 
within 72 hours. Challenges to other 
agency actions must be filed within the 
time limits described under specific rules 
of administrative procedure and range 
from 21 to 30 days. These time frames are 
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tied-in to actual notice of the agency action 
or constructive notice via publication of 
the agency action in the Florida Adminis- 
trative Law Weekly. A failure to determine 
accurately the appropriate deadline for fil- 
ing an administrative challenge results in 
dismissal of the challenge. 

The preceding discussion deals with 
Florida statutes of limitations. If the case 
is governed by the laws of another state, 
you may have to deal with the statute of 
limitations of another jurisdiction. It may 
be possible that the action would not be 
barred under Florida law but may be 
barred under the laws of Texas, California 
or New York. 


Multi-Count Compiaints 

This list of “odd actions” is by no means 
exhaustive. Furthermore, researching the 
“odd cause of action” only avoids the first 
trap. To avoid the second trap, make sure 
you have thought about all possible causes 
of action and filed prior to the expiration 
of the shortest statute of limitations. 

For instance, suppose the four-year stat- 
ute of limitation applies to your fraud 
action. The more you look at your docu- 
ments, the more you realize that the defen- 
dants defrauded your client in a manner 
that might also be actionable under the 
securities laws. A two-year statute of limi- 
tations applies to security fraud actions. If 
you calendar only the four-year statute, 
you may feel the blood rush to your head 
as you view your malpractice lawsuit hang- 
ing from one foot. 

An action concerning a sale of a busi- 
ness might include an action on a written 
contract (five years), an action for fraud 
(four years), and an action under the bulk 
sales act (one year). You do not want to 
miss out on any of these potential causes 
of action. 

Finally, you must watch out for the un- 
likely party who can benefit from the 
shorter statute of limitations. The Florida 
Patient’s Compensation Fund benefits 
from the two-year statute of limitations for 
medical providers in malpractice cases. By 
failing to sue the fund within two years in 
a major medical malpractice suit, your cli- 
ent may be barred from collecting any 
money from the deepest pocket, and may 
turn to your pocket instead.? 

Whenever you sue a professional on a 
negligence theory related to his profession, 
a two-year statute of limitations may ap- 
ply. Recently, the Florida Supreme Court 
has interpreted the term “professional” in 
conjunction with the two year statute 
of limitations: “For purposes of the 


| 
im 
4 
q 
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professional malpractice statute of limita- 
tions, we define a profession as a vocation 
requiring as a minimum standard, a college 
degree in the specific field.” 


Although many “professionals” may no. 


longer qualify for the two-year statute of 
limitations defense, if you are a plaintiff's 
attorney, when in doubt, sue within two 
years. 

A word to the wise. While this article 
may scratch the surface of the statute of 
limitations trap, this article does not at- 
tempt to be the definitive thesis on a trap 
that constantly evolves under the legisla- 
tive wisdom. As soon as you discuss a 
possible lawsuit with a prospective client, 
research all possible statutes of limitation. 
Tell the prospective client immediately if a 
statute of limitations may already bar the 


Tell the prospective 
client immediately 
if a statute of 
limitations may bar 
the suit 


suit. Advise the prospective client on the 
time period for filing each cause of action. 
Explain potential legal defenses to statute 
of limitations problems, such as the impos- 
sibility of discovering the cause of action. 
Research statutes of repose. Then follow 
up with a letter. If you turn down the case, 
write a letter declining the case and spell 
out any pertinent statute of limitations in- 
formation.-And then, use your trusty 
calendar! 


Notice Provisions 

If the villains were to disguise a trap for 
Indiana Jones, they could hardly succeed 
any better than our legislature has suc- 
ceeded in concealing, camouflaging, ob- 
scuring, and cloaking dangerous notice 
provisions. in the Florida Statutes. Notice 
provisions may result in dismissal of a case 
or the striking of a defense. Yet, the legisla- 
ture has never consolidated the notice 
provisions into any one statute, and the 
indexing of notice. provisions leaves much 
to be desired. Moreover, many notice pro- 
visions are buried as a subsection of a 
complex piece of legislation that has a sub- 
ject title which makes no mention of the 


notice provision. 

For instance, pursuant ‘to F.S. §768.28, 
(6) within three years of the accrual. of the 
plaintiff's cause of action, and prior to in- 
stituting a tort action against the state or 
any state agency or department, the claim- 
ant must present a claim in writing to the 
appropriate agency, and the claimant also 
must present its claim in writing to the 
Department of Insurance. When the time 
for such notice has expired and the claim- 
ant can no longer fulfill the notice require- 
ment, a court must dismiss the complaint.* 

As a condition precedent to a medical 
malpractice suit, §768.57 has set forth 
elaborate notification, pre-litigation-dis- 
covery, and pre-litigation-settlement 
procedures. Failure to comply with these 
procedures may result in dismissal of the 
claim. Under §768.495, the attorney filing 
the medical malpractice action also has a 
duty to investigate in good faith the merits 
of the action. Failure to do so may result 
in the assessment of attorney’s fees against 
the attorney. The notification procedure 
under §768.57(2) requires the claimant to 
notify each prospective defendant of the 
claimant’s intention to initiate a medical 
malpractice suit. No suit may be filed for 
180 days against defendants who are sub- 
ject to the notice provisions of §768.28(6). 


No suit may be filed within 90 days against 
any other defendant to a medical malprac- 
tice action. 

Prior to filing a defamation, libel, or 
slander suit against a newspaper, periodi- 
cal, broadcasting company, or other 
media, the claimant must give notice of its 
intention to institute litigation.5 The pub- 
lisher of the statement may reduce its 
damages by printing a public retraction. 
The court may dismiss the action for fail- 
ure to file the notice. 

Landlords must give statutory notice of 
intent to remove a tenant for nonpayment 
of rent under §83.20 and §83.56. A tenant 
who alleges that the landlord has breached 
a statutory provision or a provision under 
the lease must give seven days notice prior 
to filing suit. 

A contractor, subcontractor, or other 
person seeking relief under the mechanics 
lien Ch. §713 must comply with a multi- 
tiered statutory scheme that has numerous 
notice provisions. Section 713.08 requires 
the filing of a notice of lien which must be 
served within 15 days of the recording of 
the lien. The claim of lien must be recorded 
no later than 90 days after the earlier of 
furnishing the last labor under the con- 
tract, or default under the contract. If a 
notice of contest of lien has been filed, an 


The programs ask: multiple-choice and 
fill-in-the-blank questions, and then com- 
pose tailored documents in minutes. The 
Wills Library (Cat. 4930) prepares sim- 
ple and complex wills providing for sepa- 
rate dispositions of personal effects 
and realty, cash bequests, annu- 
ities, the granting and exercise 
of powers of appointment, 
credit equivalency trusts 
with QTIP provisions, mari-- 
tal deduction trusts, charita- 
ble remainder trusts, and 
other dispositions. The resid- 
uary estate may be divided into 
equal or unequal shares with each 
share being given to one or more 
beneficiaries outright, or in a variety 
of trusts. Trusts may be terminated 
or partially distributed at specific 
ages, or may last for the life of the 
beneficiary. Alternate and successor 
beneficiaries may be specified. The 
program also prepares living will 
declarations, powers of-attorney, 
family: tree affidavits, asset sum- 
a maries, execution checklists, and 
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other ancillary documents. 

Libraries for Inter Vivos ‘Trusts 
(4931), House Sales (4934), Condo 
Sales (4935), Com'l Real Estate 
Contracts (4937), Office Lease Riders 

(4938), Store Lease Riders (4939), 
Net Leases (4940), Limited 

Partnerships (4946), Sepa- 

ration Agreements (4933), 
Business Sales (4947), and 
Shareholders Agreements 
(4948), are available for 
Florida at $200 each. 
Updates are free the first 

year, $10 per disk thereafter. 
IBM or compatible computers. 
Specify 5 1/4" or 3 1/2" disk. Call 
Bernice Williams, (800) 221-2972 
for information on these and other 
programs for Florida. 
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owner can shorten the time within which 
the mechanics lien must be filed to 60 days. 

Notice requirements lurking in the UCC 
may void defenses or cause dismissals of 
actions. For instance, banks have certain 
deadlines in cvder to effectuate proper 
“dishonor” of an instrument. A bank 
must also notify the customer when the 
bank learns that a documentary draft has 
not been paid or accepted, and a collecting 
bank must give notice that the bank holds 
an item for acceptance or payment in time 
to be received on or before the day when 
presentment is due. Banks which fail to 
give such notice may find themselves liable 
for payment on the instrument.’ Sales 
transactions also have notice provisions 
under the UCC. A buyer must timely no- 
tify a seller of rejection of the goods, or the 
buyer may be barred from recovery under 
§672.602. If a buyer accepts a tender, the 
buyer must notify the seller of nonconfor- 
mance within a reasonable time after he 
discovers or should have discovered the 
nonconformance, or the UCC bars the 
buyer from any recovery under §672.607. 
Pursuant to that same statute, if a buyer 
is sued for breach of warranty, or if the 
buyer is sued as a result of trade infringe- 
ment, the buyer can give notice of the suit 
to the seller. If the seller fails to respond 
to the notice, the seller will be bound by 
any finding of facts which are common to 
any subsequent litigation between buyer 
and seller. 

Notice provisions, especially in commer- 
cial litigation, prove the bane of many an 
attorney's existence. The sage attorney will 
protect himself and his client by arming 
himself with a very broad knowledge of the 
UCC and other statutory provisions con- 
cerning the subject matter of the prospec- 
tive lawsuit. The attorney will advise all 
prospective clients, as well as ongoing cli- 
ents, of the existence of such notice re- 
quirements. If the client still has time to 
fulfill these conditions precedent, the attor- 
ney will notify the client that the client 
must take all measures necessary to give 
the required notice, make the required de- 
mand, or fulfill any other condition. If the 
client’s failure to give notice cannot be 
remedied, the attorney will advise the client 
or prospective client of that fact and either 
suggest that the client forego litigation, or 
that the client undertake litigation subject 
to the risks of dismissal, and that the attor- 
ney will try to get around the failure to 
comply with the notice provisions by utiliz- 
ing other theories of recovery. In any 
event, the attorney should put his knowl- 
edge in writing and clarify the options for 


the client or prospective client, even if the 
attorney will not undertake to represent 
the client in the case. 

Finally, an additional caveat: Reliance 
on this article may be hazardous to your 
professional health. Always independently 
research the statute of limitations and no- 
tice provisions for your actions. 

This article merely alerts the practitioner 
to the problem, and suggests some of the 
actual statutory pitfalls. Beware. Other 
statutes of limitation and notice require- 
ments are out there to get you! 0 


'A statute of limitation establishes a time 
limit within which an action must be brought, 
measured from the time of an accrual of the 
cause of action. A statute of repose cuts off the 
right of action after a specified time, measured 
from a certain act — such as delivery of a 
product or completion of services. See Bauld 
v. J.A. Jones Construction Co., 357 So.2d 401, 
402 (Fla. 1984). Thus, while the time to bring 
an action under the statute of limitations may 
be four years from the date of the design, plan- 
ning or construction of an improvement to real 
property under the theory of negligence, if the 
suit is not brought within 15 years after actual 
possession of the improved property by the 
owner, the action may be barred under a stat- 
ute of repose even if the cause of action accrued 
14 years after actual possession of the property. 

2 Taddiken v. Florida Patient’s Compensa- 
tion Fund, 478 So.2d 1058 (Fla. 1985). 

3 Pierce v. AALL Insurance Inc., 531 So.2d 
84 (Fla. 1988). 

4 Levine v. Dade County School Board, 442 
So:2d 210 (Fla. 1983). 

5 See Fra. Stat. §770.01. 

6 See Fa. Stat. §§673.508, 674.212, 674.301, 
674.303. 

7 See §674.501 and §674-210. 
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Journal as well as a chapter in the 1988 
Supplement to Florida Appellate Prac- 
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time program attorney for the guardian 
ad litem program in Dade County. 
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by Prof. Christopher Slobogin 


went to the Soviet Union to teach, 
not to research. But given my interest 
in criminal law and procedure and in 
mental health law, I planned to 
spend as much time as possible observing 
the Soviet criminal and psychiatric systems 
at work. Unfortunately, despite the advent 
of glasnost, Gorbachev’s campaign for 
openness, I was unable to obtain authori- 
zation to visit a Soviet court or a Soviet 
mental hospital. As a result, direct obser- 
vation of the Soviet system was circum- 
scribed. I was, however, able to talk to 
members of the Institute of State and Law 
in Kiev, one of three such “think-tanks” in 
the Soviet Union. Our discussion focused 
on three major reforms of the criminal sys- 
tem currently contemplated by the Soviet 
government. 


The reform most likely to be enacted 
would provide counsel to the criminal ac- 
cused at the time of arrest. At present, the 
defendant normally does not see a lawyer 
until just before trial. Members of the In- 
stitute were particularly curious about the 
U. S. Supreme Court’s decision in Mi- 
randa v. Arizona. Their reactions to the 
decision and its progeny left me with the 
impression that they would like to prohibit 
the admission of any statements by the de- 
fendant that were not made with counsel 
present, a rule that would provide even 
more protection to the defendant than we 
do. 

The second possible reform concerns 
modification of current decision-making 
procedures in criminal trials. At present, 
the criminal trial is presided over by a 
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trained judge and two “lay assessors,” citi- 
zens who are elected to the position. 
Conviction or acquittal depends upon a 
majority vote. Out of concern that the pre- 
sent arrangement gives the judge too much 
power, the Soviets are considering either 
increasing the number of lay assessors, 
or—similar to our system—making a body 
of assessors the sole decision-making body. 

Abolition of the death penalty is also be- 
ing considered. Current law allows imposi- 
tion of capital punishment for a wide range: 
of crimes beyond murder, including brutal 
rape, treason, and theft of large sums of 
money through embezzlement. Members 
of the institute claimed, however, that no 
one had. been executed in the Ukraine since 
1961. They felt that this fact, plus the fact 
that most western countries, with the sig- 
nificant exception of the United States, do 
not authorize capital punishment, might 
lead the Soviet government to eliminate 
the death penalty... 


As this last remark suggests, the Soviet 
legal system is extremely centralized. In the 
United States, of course, decisions about 
many legal issues, including whether to im- 
pose the death penalty, are left largely up 
to the individual states. Although nomi- 
nally the Soviet Union consists of 15 
republics, each with its own laws promul- 
gated by local legislatures, it has nothing 
like the legal diversity we have in this 
country, primarily because the monolithic 
Communist Party monitors the promulga- 
tion process. When pressed to describe a 
law in the Ukraine which differed from 
provisions in other republics, the one ex- 
ample my colleagues were able to come up 
with was that the age of consent for mar- 
riage was lower for Ukrainians than for 
citizens of many other republics. Soviet 
students and professors were mystified by 
my attempts to describe American. rules 
concerning conflicts of law and the Erie 
doctrine. 
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_ Lawyering and Legal Education. 


The legal profession in the Soviet Union 
does not have a very high status. Indeed, 
Lenin predicted that the advent of the true 
socialist state would make lawyers unnec- 
essary. Although there is little chance that 
lawyers will disappear from Soviet life, 
they are still considered a relatively unim- 
portant component of the system. For one 
thing, Soviet courts have very little power. 
Although the Soviet constitution grants 
very broad rights, the concept of judicial 
review is anathema in socialist countries; 
as suggested above, the executive branch 
controls the extent to which the constitu- 
tion is implemented. Moreover, the need 
for many of the routine and most visible 
services that American lawyers provide— 
the drafting of wills and contracts, real es- 
tate deals, litigation of personal injury 
claims—is greatly diminished in a country 
where most property belongs to the state 
and medical care is free. Nonetheless, both 
law schools in Kiev—one focusing on in- 
ternational law and the other on domestic 
law—seemed to have plenty of students. 
~ I lectured seven or eight hours a week, 
in criminal law and procedure, civil proce- 
dure, constitutional law, and a subject 
which could perhaps be called “Everything 
Crazy You’ve Heard About the United 
States and Want Confirmed.” The latter 
lecture, which usually devolved into a 
question and answer session, was the most 
popular. I was asked about AIDS, hippies, 
the Indian situation, crime, and the stock 
market. Students also displayed avid inter- 
est in Jane Fonda; punk rock, and John 
Denver. I sometimes felt like the biggest fa- 
vor I could offer would be a lifetime 
subscription to People Magazine. The stu- 
dents were surprised to find that we do not 
have identification cards, that we can jump 
in a car and travel freely all over the coun- 
try and that Nazis have been allowed to 
march in our streets. They also wanted to 
know if we indeed have 30 different flavors 
of baby food, single family homes with an 


average of eight rooms, and stores that sell . 


life-sized plastic dolls to any adult who 
wants one. I had to answer “yes” on. all 
counts. No wonder one observer has said 
that the Soviets think of the typical Ameri- 
can as a cross between a Martian and 
someone from the Garden of Eden. 

My criminal law class was populated 
primarily by students from developing 
countries in Africa, Central America and 
the Middle East. The Soviets pay these stu- 
dents about 80 roubles a month to go to 
school in the Soviet Union. Soviet students 
are paid about half that amount per 


| 
‘ 


month. Those who receive the best grades 
receive the best stipend, thus making the 
higher education process one of the more 
explicit merit systems in the country. In the 
United States, the lure of starting salaries 
at a major firm is probably all the financial 
incentive law students need to work hard, 
but it’s interesting to contemplate the effect 
on our students if we enclosed checks in 
the grade envelopes of the top 50 percent 
of the class. 

There was at least one major drawback 
to teaching in the Soviet Union. It was vir- 
tually impossible to sustain a dialogue with 
the students. Although my observations of 
other classes made it clear that they are 
quite verbal when it comes to describing 
statutory frameworks, my Soviet students, 
as opposed to those from developing coun- 
tries, were extremely reticent about 
expressing opinions on the merits of par- 
ticular laws. In part this may have been 
due to difficulties with the language, with 
the foreign nature of the subject, or with 


Students informed 
me each of my 
classes had 
“plants” to report 
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the question and answer format. But in 
part it was due to fear. Several students in- 
formed me that each of my classes con- 
tained “plants” who would report to the 
proper authorities what was said in class. 
Whether true or not, this belief inhibited 
statements that could be considered “anti- 
Soviet.” Especially in my constitutional 
law classes, it was virtually impossible to 
stimulate debate because the students be- 
lieved, as they told me after class, that 
anything said could come back to haunt 
the declarant in later years. 

On the other hand, no effort was ever 
made to censor what I said in the class- 
room. In criminal procedure classes, I 
criticized the Soviet Union’s failure to pro- 
vide the accused counsel until just before 


trial. In my civil procedure course, I sug- 
gested that the Soviet government was a 
“federal” system in name only. During the 
constitutional law classes, I faulted statutes 
that penalized “slander against the Soviet 
state” and “speculation for profit.” I also 
attacked the weakness of the Soviet courts. 
I was never reproached by anyone at the 
university for my statements, nor was I 
prevented from making them again when 
I gave the same lecture to another group 
of students. 


A Few Final Words 

Kiev, the Soviet Union’s third-largest 
city, is gorgeous, perhaps the prettiest 
town I’ve seen. It is said that in summer- 
time one can walk from one end of Kiev 
to the other without stepping out from un- 
der the shade of a tree. The city is split by 
the Dnieper River, on the shores of which, 
Floridians should note, one can sunbathe 
on sand beaches four months out of the 
year. I liked in particular classical architec- 
ture found throughout the older part of the 
city. And there is much of historical inter- 
est in a town that goes back 1500 years. 

Kiev is extremely clean, in part because 
sweeping sidewalks is one way the govern- 
ment keeps its old folks employed, and in 
part because the Soviet Union has yet to 
develop the throwaway culture that we’ve 
enjoyed for so many years. I’m sure there 
is crime in Kiev, but I never heard a siren 
or spied a racing police car, nor did any 
gory stories come up in casual conversa- 
tion, as is so likely to happen in our 
society. As with everything else, cultural 
events are inexpensive, usually two or 
three roubles per performance. And unlike 
many other things in Soviet society, they 
are also of high quality. Opera, ballet, and 
symphonies by local or foreign companies 
were uniformly good. Local transportation 
is also superb. Buses and metros get you 
everywhere; some routes come every min- 
ute and are virtually free. The hotel in 
which I stayed was very comfortable. The 
hotel restaurant, an exception to the gen- 
eral rule, served good food, with relatively 
good service. 

Finally, and most importantly, I must 
mention the incredible friendliness and 
generosity of the Soviet people. Time and 
again I would be treated to a feast that 
must have cost several days’ salary. 
Kievites, Azerbaijani, and Armenians over- 
whelmed me with hospitality and warmth. 
I spent many evenings sitting around 
kitchen tables drinking tea or (shudder) 
shots of vodka, eating sweet cakes or pick- 
led herring and caviar, talking about 


politics, family, or the favorite topic, the 
meaning of life. These evenings are what I 
miss the most about my trip to the Soviet 
Union. They were also the best way to 
learn about the Soviet people. At bottom, 
their concerns are the same as ours, a point 
that has been made by many but is driven 
home when one visits the country. 0) 
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TAX LAW NOTES 


Nominee Liens and Levies — 
An Extraordinary (and Dangerous) 
Remedy of the IRS 


n area of increased concern in 
the past decade is the use by 
the Internal Revenue Service of 
“nominee liens” and “nominee 
levies.” This article will discuss these ex- 
traordinary remedies being used by the 
collection arm of the IRS. The article will 
also discuss some of the due process issues 
involved and some of the remedies enacted 
as part of the recent Taxpayer Bill of 
Rights which may be helpful to innocent 
third parties injured by wrongful use of 
these remedies by the IRS. 


Definitions 

A nominee lien occurs when the IRS 
determines that a person is holding prop- 
erty as “nominee” for a delinquent tax- 
payer and files a notice of federal lien 
against the holder of the property as 
“nominee” of the delinquent taxpayer. A 
nominee levy occurs when the IRS deter- 
mines that a person is holding property as 
a “nominee” of a delinquent taxpayer and 
simply administratively seizes the property 
to satisfy the tax obligation. 

In both situations, the alleged nominee 
itself generally does not owe any tax. The 
IRS initiates these collection actions with- 
out any judicial determination that the 
person holding the property is an “alter 
ego” or “nominee” of the taxpayer or that 
the property has been conveyed to the 
holder in a fraudulent conveyance or with- 
out consideration. 


Background 

These extraordinary remedies are an ex- 
tension of the general collection remedies 
provided in the Internal Revenue Code of 
1986. Under these provisions, the IRS has 
a lien upon a taxpayer’s entire interest in 
property if the taxpayer does not promptly 
pay a tax liability which is due.! This tax 
lien is automatically valid by law without 
notice against many persons, and the IRS 
may further perfect its interest against 
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other parties, such as purchasers, by filing 
a notice of federal tax lien in the appropri- 
ate public records.? 

The IRS may also administratively levy 
against the taxpayer’s assets to satisfy a 
delinquent tax liability.3 Such a levy may 
be made against a third party, such as a 
bank, which has custodial possession of 
the taxpayer’s property.4 A third party 
which holds property of the taxpayer and 
fails to honor the levy, without reasonable 
cause, is liable to the IRS for up to the 
value of the property plus a penalty of up 
to 50 percent.5 A party which pays over 
property to the IRS, pursuant to a lawful 
levy, is discharged from liability.6 Prior to 
1988, this discharge was only from liability 
to the delinquent taxpayer. In many cases, 
this limitation could place an innocent 
third party in a “Catch 22” situation. If it 
honored the levy, it could be liable to the 
owner of the property if the owner was 
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not, in fact, a nominee. If it did not honor 
the levy, it could be liable to the IRS. The 
Technical and Miscellaneous Revenue Act 
of 1988 fortunately extended this discharge 
from liability to both the delinquent tax- 
payer and “any other person” with respect 
to property or rights to property arising 
from a surrender or payment to the IRS.” 

In the traditional cases, the courts have 
found it easy to get around the due process 
concerns caused by the foregoing adminis- 
trative powers held by the IRS when the 
levy or lien action is against the taxpayer 
on whom the tax liability has been directly 
assessed. In these cases, the courts have 
found that the tax system provides due 
process safeguards to the taxpayer prior 
to an assessment being made since a valid 
assessment is a prerequisite to the IRS us- 
ing its collection powers.’ 

An assessment is made when the IRS 
enters the tax as due in its records.? The 
statutes, however, limit the powers of the 
IRS to make assessments, which are usu- 
ally made in two situations. In the first 
situation, the taxpayer reports the tax on 
a tax return and, thus, agrees that the tax 
is owed.!° In the second situation, the IRS 
determines that additional unreported 
taxes are due and owing. Due process is 
afforded through administrative hearings 
offered to the taxpayer to contest the defi- 
ciency and, for most taxes, a taxpayer has 
the right to file a lawsuit in Tax Court 
contesting the proposed deficiency prior to 
the IRS having the legal power to assess 
the tax.!! In certain cases, the IRS may 
make an early jeopardy assessment if it 
determines that its ability to collect would 
be jeopardized by delays.!2 The statutes, 
however, provide specific procedures to en- 
sure the taxpayer opportunity for prompt 
administrative and judicial review. 

The IRS’ administrative powers become 
less clearly defined when a delinquent 
taxpayer transfers property, without ade- 
quate consideration, to a third party. 
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Traditionally, the IRS has utilized the 
same legal rights as similarly situated 
creditors to attempt to reach such assets 
in the hands of third parties, or to get the 
conveyances set aside, through transferee 
or fraudulent conveyance actions.'4 The 
Code itself in §6901 has also long provided 
a specific statutory basis for the IRS to 
assert transferee liability, and directly as- 
sess a tax liability (to the extent of the 
property conveyed) against a transferee 
who receives property without adequate 
consideration. Under this statute, the al- 
leged transferee has the same right to peti- 
tion the Tax Court prior to the assessment 
of the tax as would the primary tax- 
payer.'5 The IRS has the burden 
of proving that the person is liable as a 
transferee. !6 

In recent years, the IRS has grown in- 
creasingly impatient with the constraints 
involved in pursuing these traditional 
remedies against transferees. It contends 
that the time delays inherent in the tradi- 
tional processes allow parties to dissipate 
and hide assets. The IRS also does not like 
having the burden of proof in collection 
suits or statutory transferee cases. 


Case Support of IRS 
Collection Actions 

Despite the statutory restrictions im- 
posed upon the administrative use of liens 
and levies, the courts, in recent years, have 
upheld the IRS’ use of nominee liens or 
nominee levies in a number of cases even 
though the alleged nominee does not have 
an outstanding tax assessment and, there- 
fore, owes no taxes directly to the IRS.!7 

The case which really added impetus to 
the IRS activities in this regard is G.C.M. 
Leasing Corp. v. U.S., 514 F.2d 935 (10th 
Cir. 1975), affd in part and rev‘d in part, 
429 U.S. 338 (1977). In G.C.M. Leasing 
Corp., the IRS seized automobiles owned 
in the name of a corporation which the 
IRS determined to be an alter ego of an 
individual taxpayer (Norman) who was a 
fugitive from justice. The Tenth Circuit 
agreed with the IRS and ruled that the 
corporation was an alter ego of the indi- 
vidual taxpayer and upheld the seizure of 
the automobiles. The Supreme Court ac- 
cepted the case for certiorari on other is- 
sues and, thus, the validity of the alter ego 
determination was not in issue. The Su- 
preme Court, however, did state in dictum 
that, if the corporation was an alter ego of 
the individual taxpayer: 
It would then follow that the Service could 
properly regard petitioner’s assets as Norman’s 
property subject to the lien under §6321, and 


the Service would be empowered, under §6331, 
to levy upon assets held in petitioner’s name in 
satisfaction of Norman’s income tax liability.'* 
Of course, if the alleged nominee is truly 
a nominee holding property for a delin- 
quent taxpayer, then nominee liens or 
nominee levies probably do not cause any 
harm not contemplated by our statutory 
system. But what if the IRS is mistaken? 


Dangers in IRS Use of 
Extraordinary Remedies 

Actual damages to the falsely accused 
nominee are not difficult to contemplate. 
A nominee lien may render property un- 
marketable if the alleged nominee does not 
incur the expense of bringing a quiet title 
action to clear title. Such a lien may cause 
the opportunity for a favorable sale to be 
lost. As with any other tax lien, a nominee 


A nominee lien 
may cause the 
opportunity for a 
favorable sale to be 
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lien may also cause other creditors to get 
nervous and withdraw credit or perhaps 
exercise statutory, contractual, or equita- 
ble rights of setoff. In short, an erroneous 
nominee lien could force an innocent per- 
son out of business. An erroneous nominee 
levy could have similar effects. 

In this regard, the IRS is quick to assert 
its right of sovereign immunity if an in- 
jured party considers suing. Moreover, by 
statute any person (whether or not such 
person is the one against whom tax is as- 
sessed) generally cannot bring an injunc- 
tion action against the IRS for the purpose 
of restraining the assessment or collection 
of any tax.'9 Despite the literal language 
of the statute, this prohibition is not abso- 
lute. In Enochs v. Williams Packing Co., 
370 U.S. 1 (1962), the Supreme Court 
specified two prerequisites which must be 
satisfied for an injunction suit: (1) That it 
is clear that the government under no cir- 
cumstances could ultimately prevail; and 
(2) that the plaintiff would suffer irrepara- 
ble harm if an injunction were not issued. 


An injured party may also bring a quiet 
title action to remove an erroneous lien or 
a suit for wrongful levy of property (which 
includes a remedy for an injunction if the 
plaintiff can prove that levy or sale would 
cause irreparable injury to rights in prop- 
erty).2° The courts have found that these 
“post notice of federal tax lien filing” or 
“post seizure” remedies satisfy due process 
requirements.”! 

These remedies, however, do not com- 
pensate an injured party for such damages 
as loss of a favorable sale or being forced 
out of business. Moreover, the situations 
in which injured parties may recover attor- 
neys’ fees and costs from the IRS are 
limited by statute. Courts have tended to 
be very reluctant to award attorneys’ fees 
and costs against the IRS under the stat- 
utes which do exist. In short, the remedies 
available when the IRS does act errone- 
ously have tended to be inadequate. 


Remedies of 1988 
Taxpayer Bill of Rights 

One can question whether nominee liens 
and levies do provide due process despite 
the court decisions in this area. It is diffi- 
cult to see why an alleged nominee has 
lesser rights to have its position judicially 
reviewed prior to collection action being 
taken than a taxpayer against whom the 
IRS simply asserts proposed additional 
taxes. Undoubtedly, in both instances, de- 
lays may potentially result in dissipation 
of assets. This risk to the fisc, however, 
would appear to be outweighed by due 
process considerations and the potential in- 
jury to innocent third parties arising from 
erroneous nominee liens or levies. 

The recently enacted Taxpayer Bill of 
Rights does extend some procedures and 
remedies which, although inadequate, may 
prove beneficial to innocent third parties 
erroneously characterized as nominees by 
the IRS. For example, this act provides for 
a taxpayer ombudsman which may issue a 
taxpayer assistance order suspending a 
revenue officer’s action.22 The statute does 
not grant judicial review of the IRS action 
and is, therefore, still deficient. The statute 
may have some value if it simply causes the 
IRS to be more sensitive to abuses and 
potential harm caused by the actions of its 
personnel. 

A number of other procedural provi- 
sions provided in the Taxpayer Bill of 
Rights which may be of some value in- 
clude: (1) A prohibition against 
uneconomical levies;?? (2) authorization to 
release a levy for specifically enumerated 
situations including undue hardship,”* and 
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(3) provision for administrative appeal of 
erroneous notices of federal tax liens.2> In 
addition, the Taxpayer Bill of Rights pro- 
vides for the award against the IRS of rea- 
sonable administrative costs? and civil 
damages for actual, direct economic dam- 
ages caused by the failure of the IRS to 
release a lien.2”? Unfortunately, the latter 
provisions provide limitations and pre- 
requisites such as exhaustion of adminis- 
trative remedies, which may largely nullify 
recovery by an innocent third party errone- 
ously determined to be a nominee by an 
IRS collection officer acting without hav- 
ing first offered administrative appeal 
rights to the third party. 
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Conclusion 

In sum, the IRS in recent years has been 
using extraordinary remedies called nomi- 
nee liens and levies whereby the IRS has 
initiated administrative collection actions 
against persons who themselves do not di- 
rectly owe taxes to the IRS. There is con- 
cern whether adequate due process rights 
are provided to such persons and whether 
remedies available are adequate to protect 
or adequately compensate erroneously in- 
jured third parties. The recently enacted 
Taxpayer Bill of Rights does provide lim- 
ited promise in this area, but does not go 
far enough in providing access to the 
courts prior to collection action by the IRS 
or in providing for the recovery of dam- 
ages by injured parties. It is hoped that the 
IRS and the courts will liberally construe 
the Taxpayer Bill of Rights.0 
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2 Code §6323(a). 

3 Code §6331. 
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5 Code §6332(d). 

6 Code §6332(e). 
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Development, Inc. v. U.S., 451 U.S. 1018 
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LABOR & EMPLOYMENT LAW 


Drug-Free Workplaces: 
The New Requirements for 
Federal Grantees and Contractors 


n the last day of the 100th Con- 

gress, the federal government 

conscripted into service virtu- 

ally all recipients of government 
grants and contracts to fight the war on 
drug abuse. The Drug-Free Workplace Act 
of 1988, which became effective on March 
18, 1989, is important to all grantees and 
contractors — from the largest defense 
contractor to the smallest academic institu- 
tion — because it mandates the establish- 
ment of a drug-free workplace as a 
prerequisite to receiving federal grants and 
contracts.! In addition, any grantee or con- 
tractor that violates the Act is potentially 
subject to harsh penalties, including termi- 
nation of the grant or contract and suspen- 
sion or debarment. 

Under the Act, the federal government 
cannot award a contract valued at $25,000 
or more, or a grant, regardless of the 
amount, unless the recipient entity certifies 
that it will provide a drug-free work- 
place by fulfilling certain requirements 
including:? 
®@ Publishing and providing to each em- 
ployee a policy statement that prohibits the 
unlawful manufacture, distribution, dispen- 
sation, possession or use of a controlled 
substance in the workplace, and specifies 
the actions that will be taken against em- 
ployees for violations. 
© Notifying each employee of the require- 
ment to abide by the statement and to no- 
tify the employer if he or she is convicted 
of a criminal drug offense occurring in 
the workplace within five days after 
conviction. 
© Notifying the granting or procuring 
agency of an employee conviction within 
10 days after the employer learns of a 
conviction. 
© Disciplining a convicted employee or re- 
quiring the employee to complete a drug 
abuse assistance or rehabilitation program. 
© Establishing an awareness program to 
inform employees about the dangers of 


The Act mandates 
the establishment 
of a drug-free 
workplace as a 
prerequisite to 
receiving federal 
grants and 
contracts and 
provides for harsh 
penalties for any 
violation 


by James A. 


drug abuse in the workplace; the em- 
ployer’s policy of maintaining a drug-free 
workplace; the availability of drug coun- 
selling, rehabilitation and employee assis- 
tance programs and the penalties that may 
be imposed for violations. 

An individual cannot be awarded a 
grant or contract, regardless of the 
amount, unless the individual certifies that 
he will not engage in the unlawful manu- 
facture, distribution, dispensation, posses- 
sion or use of a controlled substance in 
conducting any activity with the grant or 
performing the contract work.3 

A grantee or contractor can be penalized 
if it makes a false certification; violates the 
certification by failing to fulfill the Act’s 
requirements; or has a sufficient (though 
unspecified) number of employees con- 
victed of criminal drug violations in the 
workplace to indicate that it has failed to 
provide a drug-free workplace.‘ Violators 
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may be suspended or debarred from par- 
ticipating in federal grants or contracts, 
with debarments being effective for up to 
five years. Other sanctions include suspen- 
sion of payments and grant or contract 
termination.5 

The Act gives no guidance in determin- 
ing circumstances in which one of these 
penalties would be more appropriate than 
another. But a House of Representatives 
report that accompanied an earlier version 
of the Act states that an employee’s failure 
to abide by the policy statement or to no- 
tify the contractor or grantee of any drug 
convictions cannot be considered false cer- 
tification by the contractor.6 The House 
report also states that it is not Congress’ 
intent to penalize grantees or contractors 
whose efforts to comply with the Act have 
resulted in the discovery of drug statute 
violations and convictions. Rather, it em- 
phasizes that the Act aims only at penaliz- 
ing those grantees or contractors who have 
not attempted to implement the Act’s 
requirements.” 

The Act recognizes a grantee’s or con- 
tractor’s right to use a broad array of ac- 
tions to fight drug abuse in the workplace. 
It provides that an employer has the duty 
to discipline an employee who has been 
convicted of a criminal drug offense occur- 
ring in the workplace. Within 30 days of 
notice of the employee’s conviction, the 
grantee or contractor must either take “ap- 
propriate personnel action,” up to and in- 
cluding the termination of employment; or 
require the employee to satisfactorily com- 
plete an approved drug abuse assistance 
or rehabilitation program.’ 

On January 31, 1989, two sets of regula- 
tions were issued to implement the Act, 
one for federal grants and one for federal 
contracts.? These regulations are applica- 
ble to grants and contracts awarded on or 
after March 18, 1989.!° 

The grant rules are an amendment to the 
existing government-wide nonprocurement 


q 


suspension and debarment regulation. The 
rules define a “grant” as an award of finan- 
cial assistance, including a cooperative 
agreement, in the form of money or prop- 
erty by a federal agency directly to a 
grantee. The term includes block grant and 
entitlement grant programs, but it does not 
encompass technical assistance or other 
assistance in the form of loans, loan 
guarantees, interest subsidies, insurance, 
direct appropriations or veterans’ benefits 
to individuals.'! In addition, the regula- 
tions are only applicable to prime. grantees, 
and not subgrantees. This is true even 
when the prime grantee is only an office 
that passes the federal funds through to 
subgrantees who actually do the work of 
the program. !2 


Certification Requirement 

With respect to the certification require- 
ment, the regulations provide that a certifi- 
cation must be submitted for each grant.!3 
An individual who receives a grant directly 
from a federal agency must personally 
make the required certification, even if an- 
other party, such as a university, has a 
purely administrative role in distributing 
the funds.'* Finally, grantees are not re- 
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quired to provide a certification to con- 
tinue receiving funds under existing grants 
or for a no-cost time extension of a 
grant.!5 

The contract rules are an amendment to 
the Federal Acquisition Regulation 
(FAR), which is the government-wide rule 
applicable to virtually all federal procure- 
ments of goods and services. Among other 
things, the contract rules contain a new 
drug-free workplace contract clause that 
must be incorporated into all contracts 
that are subject to the Act.!© Defense con- 
tractors are subject to an additional set of 
Department of Defense (DOD) regulations 
which are applicable to contracts issued on 
or after October 31, 1988, and require the 
establishment of a drug-free workplace 
program. However, unlike the grant. rules 
and the FAR amendments for contractors, 
the DOD regulations require mandatory 
drug testing for employees in sensitive po- 
sitions (those with access to classified 
information or those whose positions in- 
volve national security: or health and 
safety).!7 


Financial Compliance 
The allocation of the financial burden 
of complying with the Act is addressed di- 
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rectly only in the grant rules. The supple- 
mentary information which precedes those 
rules explains that the costs incurred by 
grantee entities to comply with the drug- 
free workplace requirements are allowable 
grant costs, and employers are not re- 
quired to provide or pay for the rehabilita- 
tion costs.'® While the contract rules are 
silent on this point, the legislative history 
of the Act indicates that Congress did not 
intend either grantees or contractors to be 
required to pay for the costs of rehabilita- 
tion programs.'? Thus, it would appear 
that, at a minimum, contractors are simi- 
larly not required to pay for the costs of 
rehabilitation and that, in addition, such 
costs are arguably allowable contract costs. 

Finally, in conjunction with the grant 
and contract rules, the Office of Manage- 
ment and Budget (OMB) published ques- 
tions and answers which provide guidance 
regarding the Act’s applicability. Accord- 
ing to OMB, grantees and contractors that 
perform work in federal facilities are also 
required to have drug-free workplace pro- 
grams. However, while contractors are re- 
quired to have a program only for the 
portion of a contract performed inside the 
U.S., there apparently is no such limitation 
for grantees. Thus, grantees must imple- 
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ment a program regardless of where the 
grant work is performed. Further, OMB 
notes that, other than the DOD regula- 
tions, separate agency guidelines for grant- 
ees or contractors will not be issued.”° 

The Drug-Free Workplace Act of 1988 
and its implementing regulations impose 
substantial obligations on grantees and 
contractors; they do not, however, set 
forth in detail the steps that must be taken 
to implement a drug awareness program. 
Indeed, Congress intentionally gave each 
grantee and contractor the responsibility 
to formulate a program that meets the 
Act’s requirements and is appropriate and 
effective for that employer’s particular cir- 
cumstances.”! As a result, each grantee and 
contractor will be confronted with many 
decisions to come to grips with the Act’s 
mandates, including the following: 
©@ Whether to pay for all, part or none of 
the costs of employee drug abuse rehabili- 
tation programs. 
© Determining the range of disciplinary 
actions for employees who are convicted 
of workplace drug violations. 
© Determining the extent and type of 
training that managers and supervisors will 
require to enable them to recognize em- 
ployee drug-use symptoms. 


© Identifying and making the necessary re- 
visions to employment applications, labor 
contracts, employee handbooks and com- 
pany policy statements. 

If a contractor is subject to the 
DOD regulations, the following must be 
considered: 
® Determining which employees are in 
“sensitive positions” and thereby subject to 
drug testing. 
© Establishing procedures for obtaining 
employee drug test samples consistent with 
employee privacy concerns and constitu- 
tional rights. 

@ Identifying and retaining the services of 
a qualified drug testing laboratory. 

@ Determining the role of the union 
(or other employee groups) in formulating 
and implementing the drug awareness 
program, the drug testing program, if 
applicable, and employee disciplinary 
actions. 

As this list indicates, many of the deci- 
sions and potential problems that will con- 
front federal grantees and contractors are 
foreseeable. Unfortunately, it is likely that 
the Act will also generate many unforesee- 
able problems that will have to be ad- 
dressed. In either case, advance planning 
by a federal grantee or contractor will 
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greatly facilitate compliance with the Act 
and contribute to the formulation of a 
drug awareness program which is suited 
to the work environment. 0 


'The Drug-Free Workplace Act of 1988 is 
set forth at Title V, Subtitle D, §5151-5160 of 
the Anti-Drug Abuse Act of 1988, Pub. L. No. 
100-690, 102 Stat..4181 (1988). The Drug-Free 
Workplace Act will be codified at 41 U.S.C. 
§§ 701-707. 

2 Id. §§ 5152(a)(1), 5153(a\(1). 

3 Id. §§ 5152(a)(2), 5153(a}(2). 

4 Id. §§ 5152(b)(1), 5153(b)(1). 

5 Id. §§ 5152(b)(1), (3), 5153(b)(1), (3). 

6 H.R. Rep. No. 829, 100th Cong., 2d Sess. 
11,13 (1988). 

7 Id. at 12, 13. 

8 Act § 5154. 

9? Government-wide Requirements for 


. Drug-Free Workplace (Grants), 54 Fed. Reg. 


4947 (1989); Federal Acquisition Regulation; 
Drug-Free Workplace Act of 1988, 54 Fed. 
Reg. 4967 (1989). 

10 Td. at 4947, 4967. 

"Td. at 4951. 

12 Td. at 4948, 6364. 

13 Jd. at 4949, 4951. 

14 Td. at 4948, 4950, 6364. 

'5 Td. at 4949, 4951. 

16 Td. at 4970-71. 

'7 Department of Defense Federal Acquisi- 
tion Regulation Supplement; Drug-Free Work 
Force, 53 Fed. Reg. 37763, 37765 (1988). 

18 54 Fed. Reg. 4950. 

19 H.R. Rep. No. 829, 100th Cong., 2d Sess. 
13 (1988). 

20 Government Implementation of the Drug- 
Free Workplace Act of 1988, 54 Fed. Reg. 4946 
(1989). 

21 H.R. Rep. No. 829, 100th Cong., 2d Sess. 
10 (1988). 
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n 1985 the Florida Supreme Court de- 
cided the landmark case of Florida 
Patient’s Compensation Fund v. 
Rowe, 472 So.2d 1145 (Fla.1985), 
which adopted the federal “lodestar” ap- 
proach! to computing reasonable attorney 
fees. The Supreme Court in Rowe declared 
constitutional a provision of F.S. §768.56 
(1981), awarding a “reasonable attorney’s 
fee” to the prevailing party in a medical 
malpractice action. That award may be en- 
hanced or reduced, the Supreme Court 
held, in accordance with a “contingency 
risk multiplier.” 

Notwithstanding, in 1988, the Fifth Dis- 
trict held in Quanstrom v. Standard Guar- 
anty Insurance Company, 519 So.2d 1135 
(Fla. Sth DCA 1988), that a fee arrange- 
ment in question was a “contingent fee” 
contract and viewed the contingent risk 
multiplier defined in Rowe as mandatory 
in all contingency fee cases. 

It may be problematic to determine 
whether a particular fee agreement is 
contingent or fixed, and whether the 
contingent risk multiplier must be invoked 
is subject to dispute in the Florida appel- 
late courts. 


Rowe and the Federal 
“Lodestar” Approach 

In expressing concern about perceived 
lack of objectivity and uniformity in court- 
determined reasonable fees, the Rowe deci- 
sion set forth specific guidelines to aid trial 
judges in the setting of attorney’s fees. The 
Florida Supreme Court found that the 
federal “lodestar” approach provides a suit- 
able foundation for an objective assess- 
ment of fees, and emphasized that courts 
should utilize the criteria set forth in the 
Code of Professional Responsibility 
(which are essentially the same as those 
considered by the federal courts in setting 
reasonable attorney’s fees).? 

The federal lodestar approach is a two- 
step process. 


TRIAL LAWYERS FORUM 


Agreements for Attorney’s 
Fees: Contingent or Fixed? 


It may be 
problematic to 
determine whether 
a particular fee 
agreement is 
contingent or fixed, 
and whether the 
contingent risk 
multiplier must be 
invoked 


by Dean Mitchell 


The first step requires a trial court to 
determine the number of hours reasonably 
expended on the litigation. In that regard, 
the court in Rowe emphasized the impor- 
tance of keeping accurate and current 
records of work done and time spent on a 
case, particularly when someone other 
than the client may pay the fee.3 

The second step obligates the court to 
determine a reasonable hourly rate for the 
services of the prevailing party’s attorney. 
This step encompasses many aspects of the 
representation, and requires the court to 
assume the fee will be paid irrespective of 
the result. It also must take into account 
all of the factors of former Disciplinary 
Rule 2-106 other than the time and labor 
required, the novelty and difficulty of the 
question involved, the results obtained, 
and whether the fee is fixed or contingent. 

At this point, the court can arrive at the 
“lodestar” — the preliminary figure which 
will represent the fee awarded — by taking 
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the result of step one, (the number of hours 
reasonably expended), and multiplying it 
by the result of step two, (a reasonable 
hourly rate). This “lodestar” figure is con- 
sidered to be an objective basis for the 
award of attorney fees. 

As indicated, however, the “lodestar” 
figure is a preliminary figure, and the 
“lodestar” is subject to enhancement or re- 
duction based upon a contingency risk 
factor and the result obtained.* 

In Lumbermen’s Mutual Casualty Com- 
pany v. Quintana, 366 So.2d 529 (Fla. 3d 
DCA 1979), the insurer appealed an award 
of $20,000 in attorney’s fees to the in- 
sureds’ attorney on the ground that the 
amount of the award was excessive. The 
case involved coverage of $10,000 in unin- 
sured motorist benefits and $5,000 in PIP 
benefits.5 The Third District reversed since 
the fee exceeded the recovery, finding that 
the fee award did not bear a reasonable 
relationship to the result obtained. 


ion of the 
“Contingent Risk Multiplier” 

The contingent risk multiplier set forth 
in Rowe need not always be awarded in 
contingent cases. For example, in National 
Foundation Life Insurance Company v. 
Wellington, 526 So.2d 766 (Fla. 3d DCA 
1988), the Third District affirmed an 
award of attorney’s fees based on a contin- 
gent fee contract which did not apply a 
contingency risk multiplier. The court does 
not read Rowe to compel application of 
the multiplier simply because there is a 
contingent fee agreement. 

In the recent case of St. Paul Fire and 
Marine Insurance Company v. Sample, 
533 So.2d 1196 (Fla. 2d DCA 1988), the 
Second District found a $30,000 attorney’s 
fee award excessive which was based on a 
$19,230.77 recovery from an arbitration 
award. The judge applied a multiplier of 
“2” to a $15,000 lodestar, based on the 
contingency risk and the testimony of the 


claimant’s expert witness. There was a 40 
percent contingent fee contract. In revers- 
ing and remanding for recalculation, as per 
Rowe, the Second District held that por- 
tion in no case shall the court awarded fee 
exceed the agreement between the attorney 
and his client. 

Notwithstanding, Rowe states that when 
the contract for fees is contingent the trial 
court “must consider” a contingency risk 
factor. 

The foregoing language was considered 
in two recent district court decisions which 
arrived at differing interpretations, result- 
ing in conflict and acceptance of conflict 
jurisdiction by the Florida Supreme Court. 
The dispute concerns the meaning of the 
phrase “must consider.” 

In Travelers Indemnity Company v. So- 
tolongo, 513 So.2d 1384 (Fla. 3d DCA 
1987), appellant challenged the trial court’s 
application of a contingency risk multiplier 
resulting in an attorney’s fee award of 
$28,125, when the client’s recovery (the re- 
sult obtained) was only $6,793. The Third 
District reversed saying that the court is 
not obligated to adjust the lodestar fee in 
every case when a successful prosecution 
of the claim was unlikely, and added that 
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Rowe states when 
the contract for 
fees is contingent 
the trial court 
“must consider” a 
contingency risk 
factor 


fee enhancement requires supporting 
findings.® 

In contrast, the Fifth District came to a 
different conclusion in Quanstrom,’ find- 
ing the multiplier to be mandatory in all 
contingent fee cases. 

But Rowe also states that in no case 
should the fee awarded exceed the agree- 
ment reached by the attorney and client.® 
The contingent fee “cap” was reaffirmed 
by the Supreme Court in the recent case 
of Miami Children’s Hospital v. Tamayo, 
529 So.2d 667 (Fla. 1988), which reviewed 
an opinion of the Third District.° 


Determining When the 
Agreement is “Contingent” 

How can one ascertain when the fee 
agreement is contingent? Recently, several 
cases have been decided involving “hybrid” 
contracts which were partially “contingent” 
and partially “fixed.” Unfortunately, there 
is no definitive guidance from the Supreme 
Court since Rowe, and the district courts 
are far from agreement on the issue. 

In 1987 the Third District decided First 
State Insurance Company v. General Elec- 
tric Credit Auto Lease, Inc., 518 So.2d 927 
(Fla. 3d DCA 1987), in which the trial 
court entered a summary judgment of cov- 
erage against First State. On appeal, the 
Third District affirmed the fee award, spe- 
cifically rejecting appellant’s argument that 
no multiplier factor is proper under Rowe 
when the client/insured hires an attorney 
on a partial contingency fee contract basis. 
According to the Third District, such a 
contract may affect the size, but mot the 
entitlement to the multiplier. However, the 
opinion in First State did not cite the fol- 
lowing language from Rowe, to support its 
holding, which might appear inconsistent: 
Because the attorney working under a contin- 
gent fee contract receives no compensation 
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when his client does not prevail, he must charge 
a client more than an attorney who is guaran- 
teed remuneration for his services. 


In Country Manors Association, Inc., v. 
Master Antenna Systems, Inc., 534 So.2d 
1187 (Fla. 4th DCA 1988), (reh. den.), the 
Fourth District affirmed an award of at- 
torney’s fees relating to a counterclaim 
finding the agreement contingent. The pre- 
vailing party’s attorney (on the counter- 
claim) had an oral agreement which 
required his client (Master Antenna) to 
pay a guaranteed minimum attorney’s fee 
of $35,000, only if Master Antenna pre- 
vailed on the counterclaim action.!! The 
trial court found the arrangement contin- 
gent as defined in Rowe. The Fourth 
District held that a risk factor existed be- 
cause “the attorneys would receive nothing 
if Master Antenna did not prevail on the 
counterclaim action.” !2 

More recently, in Head v. Lane, 
—So.2d__, 14 FLW 673 (Fla. 4th DCA 
1989), the Fourth District reversed an 
award when the prevailing party agreed to 
pay his attorney $100 an hour for legal 
services rendered, regardless of the out- 
come of the case, in addition.to a 25 
percent contingency fee if the outcome was 
in his favor. The trial court computed the 
lodestar figure and then applied a contin- 
gency risk factor of 2, which effectively 
doubled the lodestar. In reversing, the 
Fourth District expressly rejected the 
Third District holding of First State, and 
said: 
We find no basis for application of a contin- 
gency risk factor in the instant case because the 
fee arrangement... was not a pure contingency 


fee agreement. It was not “nothing or some- 
thing,” it was “something or something.”! 


Application of the 
Risk Multiplier 
Rowe states in contingent fee cases the 
lodestar figure is entitled to enhancement 
by an appropriate contingency risk multi- 
plier in the range from 1.5 to 3 depending 
on the likelihood of success at the outset 
of the litigation.’ As stated earlier, the 
lodestar is a “preliminary” determination 
and is subject to modification by the result 
obtained. In adjusting the fee the court 
should consider the relationship between 
the amount of the fee awarded and the 
extent of success.!5 The Supreme Court 
also emphasized that trial judges are re- 
quired to set forth specific findings to de- 
termine the hourly rate, the number of 
hours reasonably expended and the appro- 
priateness of the reduction or enhancement 
factors. If the court decides to adjust the 
lodestar, it must state the grounds on 
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which it justifies the enhancement or 
reduction.!6 


The Quanstrom Quandary 
and a Possible Solution 

It is apparent that Quanstrom poses 
some significant problems in light of the 
Rowe limitation, i.e. that “in no case 
should the court-awarded fee exceed the 
agreement reached by the attorney and his 
client.” Quanstrom involved an agreement 
calling for a reasonable fee to be awarded 
by the court if the plaintiff prevailed. The 
Fifth District found it to be a contingent 
fee agreement because by implication, if 
the plaintiff did not prevail, he would 
receive nothing, thus establishing the 
contingency. 

But what of the “cap” imposed by 
Rowe? How can such a contract calling for 
a reasonable fee in the event of a result 
favorable to the client, but not setting forth 
an actual amount, or percentage, or “cap,” 
satisfy Rowe? How is a decision made on 
whether, and when, to apply the contin- 
gent risk multiplier? How would a reduc- 
tion of the fee be determined? 

Rowe specifically states that in determin- 
ing reasonable attorney’s fees, courts of the 
state should utilize the criteria set forth in 
the Code of Professional Responsibility. In 
the Quanstrom contingent fee contract, 
there is a “cap,” but it is not obvious. The 
law is, and has been, that a lawyer shall 
not collect a “clearly excessive” fee.!7 

The point of demarcation between an 
excessive and acceptable fee, that invisible 
line, is the “cap” in Quanstrom-type fee 
agreements. The point can best be illus- 
trated by example. 

Assume an insurer denies coverage be- 
cause the policy had lapsed on the date of 
the accident. Plaintiff, whose medical bills 
exceed $10,000, enters into a fee agreement 
with counsel, calling for a reasonable fee 
as awarded by the court if plaintiff pre- 
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vails, and no recovery if plaintiff does not 
prevail. An action is commenced. Immedi- 
ately thereafter, the insurer finds there was 
coverage in effect on the date of the acci- 
dent. Plaintiff moves for reasonable fees 
pursuant to §627.428, to be awarded by 
the court pursuant to the agreement. Plain- 
tiffs attorney has 10 hours in the case, and 
it is determined the attorney’s services are 
worth $150 per hour. The lodestar would 
be 10 x $150 or $1,500. The result obtained 
is $10,000. Because the fee agreement is 
contingent, the court must consider, and 
may apply, a contingent risk multiplier. 
Before arriving at the lodestar, the court 
should make findings that the insured was 
the prevailing party, that the result ob- 
tained was $10,000, and should then deter- 
mine what amount would be clearly 
excessive in light of the result. 

Assume further that the court decides 
the figure to be $6,000. That figure is the 
“cap” beyond which no fee may be col- 
lected. Of course, the determination by the 
court would be subject to review for abuse 
of discretion. Once the court has deter- 
mined the result obtained and the cap, it 
determines the lodestar. Above, 10 hours 
times $150 or $1,500 would be a relatively 


low fee for a recovery of $10,000. The 
court has discretion to award a multiplier 
in the range of 1.5 to 3.0 up to the cap. If 
the court chose to award a multiplier of 3.0 
to the award, the attorney’s fee for a recov- 
ery of $10,000 would be $4,500 but would 
remain below the $6,000 “clearly excessive” 
limit. 

Now assume the same facts except that 
coverage was acknowledged by the insurer 
on the morning of trial. Plaintiff's counsel 
has reasonably expended 50 hours at an 
hourly rate of $150. The result is the same, 
$10,000. The court finds a clearly excessive 
fee for the result obtained would be any 
amount over $6,000. The lodestar is 50 
hours times $150 per hour or $7,500. Be- 
cause this lodestar is a “clearly excessive 
fee” as determined by the court in light of 
the result, the court could award a fee not 
to exceed $6,000. Again, the court’s deter- 
mination of what amount would constitute 
a “clearly excessive fee,” and the amount 
awarded, would be subject to review for 
an abuse of discretion.!® 

Even though the threshold determina- 
tion of “clearly excessive fee” is not set 
forth expressly in Rowe, it is implicit in the 
Rowe directive that the Code of Profes- 
sional Responsibility be used to determine 
the fee. It is suggested that the court make 
findings of the result and what would con- 
stitute a “clearly excessive fee,” in light of 
the result before the court receives “lode- 
star” evidence. In cases in which a good 
result is obtained with a few hours of attor- 
ney time incurred, there is room for en- 
hancement of the lodestar by application 
of the contingent risk multiplier up to the 
“clearly excessive” cap amount. In cases in 
which many hours are spent to achieve a 
de minimis result, the court can arrive at 
the lodestar, and accordingly reduce the 
award based on the result obtained. In all 


cases, however, the Quanstrom type agree- 
ment, calling for a fee to be awarded by 
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the court only if the plaintiff prevails, satis- 
fies the requirements of Rowe. The agree- 
ment qualifies as a contingent fee contract 
permitting enhancement by a contingent 
risk multiplier when appropriate, as well 
as reduction of the lodestar when appro- 
priate, based on the result obtained. 


Conclusion 

While the Florida Supreme Court has 
granted review of Quanstrom based on in- 
terdistrict conflict with Sotolongo, it is not 
probable that the Supreme Court’s ulti- 
mate decision will solve all problems and 
questions which remain in this important 
and complex area of the law. Notwith- 
standing, when Quanstrom type fee agree- 
ments exist, the less than obvious “clearly 
excessive” cap remains.) 


1 “Lodestar” is defined by Webster’s Third 
International Dictionary as (1) a star that leads 
or guides; (2) someone or something that serves 
as a guiding star or as a focus of hope or atten- 
tion. In re Casco, 25 B.R. 747, 755 note 17 (Ist 
Cir. 1982). 

2 See Johnson v. Georgia Highway Ex- 
press, Inc., 488 F.2d 714 (Sth Cir. 1974). For- 
mer Disciplinary Rule 2-106(b) has been re- 
placed by the revised Rules Regulating The 
Florida Bar effective January 1, 1987. The new 
provision number is 4-1.5. The factors are iden- 
tical. Section (A) of the rule prohibits a lawyer 
from collecting a “clearly excessive” fee. Sec- 
tion (B) defines a fee as “clearly excessive” if it 
is “in excess of a reasonable fee.” 

3472 So.2d at 1150 (Fla. 1985). 
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4 See Tuerk v. Allstate Insurance Com- 
pany, 498 So.2d 504 (Fla. 3d D.C.A. 1986), 
review denied, 506 So.2d 1040 (Fla. 1987) (dis- 
approved for other reasons). Tuerk affirmed a 
fee award of $2,000 finding that the attorney 
was only partially successful in obtaining bene- 
fits for his client. 

5 The amount of PIP available at the time the 
case was decided was $5,000. It was increased 
to $10,000 by the legislature in 1982. 

6513 So.2d at 1385. In Aperm of Florida, 
Inc., v. Trans-Coastal Maintenance Company, 
505 So.2d 459 (Fla. 4th D.C.A. 1987), the 
Fourth District also held that the trial court 
should “consider” the contingent nature of a fee 
agreement and went on to say that Rowe re- 
quires that in determining the hourly rate, the 
number of hours reasonably expended and the 
appropriateness of any reduction or enhance- 
ment factor applied, the trial court must set 
forth specific findings, stating grounds for any 
adjustment of the lodestar up or down. In the 
most recent opinion on the subject, the Third 
District reversed an award of attorney’s fees 
and remanded because of the absence of find- 
ings which would support the application of a 
contingent risk multiplier. See Bankers Insur- 
ance Company v, Gonzalez, __So.2d__., 14 
F.L.W. 906 (Fla. 3d D.C.A. 1989). 

7519 So.2d at 1137. 

8472 So.2d at 1151. That language, taken 
literally, applies to limit all court-awarded fees 
to the agreement between the attorney and the 
client. However, the Fourth District has inter- 
preted the language narrowly, applying it only 
to contingent fee agreements. In Alston v. Sun- 
deck Products, Inc., 498 So.2d 493 (Fla. 4th 
D.C.A. 1986), the court, considering the con- 
text, limited the statement to contingency fees. 
The Fourth District also certified as a question 
of great public importance, whether in deter- 
mining the amount of a reasonable attorney’s 
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fee to be assessed against a third party, is the 
trial court limited by the fee agreement between 
the client and his attorney. 

°Tamayo v. Miami Children’s Hospital, 
511 So.2d 1091 (Fla. 3d D.C.A. 1987). Tamayo 
sued the defendant hospital for medical mal- 
practice and recovered $5,000. Plaintiffs and 
their attorney had entered into a 40 percent 
contingency fee contract. The trial court, in 
awarding attorney’s fees pursuant to §768.56, 
utilized the principles set forth in Rowe, but 
limited the award to the 40 percent contingent 
fee payable under their contract. The Third 
District reversed, holding that the language in 
Rowe which restricted the attorney’s fee to no 
more than the amount contained in the agree- 
ment between the attorney and his client should 
not be applied because the agreement was en- 
tered into prior to the effective date of Rowe. 
The court relied on Tuerk, holding that Rowe 
should not apply retroactively to restrict an at- 
torney’s fee award. Levy v. Levy, 483 So.2d 455 
(Fla. 3d D.C.A. 1986), review denied, 492 So.2d 
1333 (Fla. 1986) was also cited. Levy is distin- 
guishable because it is a marital dissolution 
action. The Supreme Court disapproved the 
Tuerk analysis as it relates to retroactive appli- 
cation of Rowe. 

© 472 So.2d at 1151. 

'! The counterclaim was filed March 1, 1983. 
Prior to the enactment of the new Rules Regu- 
lating The Florida Bar, which took effect on 
January 1, 1987, there was no reference to writ- 
ten agreements for fees. However, §4-1.5(F)(1) 
now provides: “A contingent fee agreement 
shall be in writing and shall state the method 
by which the fee is to be determined including 
the percentage or percentages that shall accrue 
to the lawyer in the event of settlement, trial 
or appeal... .” 

12 534 So.2d at 1193. 

3 __So.2d__, 14 F.L.W. at 673. 

4 472 So.2d at 1151. 

15 Jd. In Margulies v. Margulies, 515 So.2d 
990 (Fla. 3d D.C.A. 1987), the Third District 
affirmed a trial judge’s reduction of an attor- 
ney’s fee award based on a determination that 
a large portion of the time involved was unnec- 
essarily spent because of the demands and 
actions of the client. The court arrived at the 
“lodestar” and then reduced it because the ef- 
forts of the respective attorneys had been 
unsuccessful and went on to state that any de- 
termination in the reasonable amount which 
should be awarded for service because of un- 
successful results would always be subject to 
review as an abuse of discretion. 

16 472 So.2d at 1151. 

17 Rule 4-1.5 of the Rules Regulating The 
Florida Bar states: “(A) A lawyer shall not en- 
ter into an agreement for, charge, or collect an 
illegal or clearly excessive fee. (B) A fee is 
clearly excessive when, after a review of the 
facts, a lawyer of ordinary prudence would be 
left with a definite and firm conviction that the 
fee is in excess of a reasonable fee.” (Emphasis 
added). 

18 See Marchion Terrazzo, Inc., v. Altman, 
372 So.2d 512 (Fla. 3d D.C.A. 1979); Bryan 
and Sons Corp., v. Klefstat, 265 So.2d 382, 385 
(Fla. 4th D.C.A. 1972); Flagala Corporation v. 
Hamm, 302 So.2d 195 (Fla. Ist D.C.A. 1974); 
Canal Authority v. Ocala Manufacturing Ice 
and Packing Company, 253 So.2d 495 (Fla. Ist 
D.C.A. 1971). 


f one could say that there was a precise 

point in time when the lender liability 

era began, that time would be August 

29, 1984, when the Court of Appeals 
of the Eighth Supreme Judicial District of 
El Paso, Texas, rendered its decision in 
State National Bank of El Paso v. Farah 
Manufacturing Company, Inc., 678 S.W. 
2d 661 (Tex. App. 1984). More than any 
previous case, Farah enlightened bor- 
rowers and their attorneys to the potential 
for holding lenders liable for their 
transgressions. ! 

It would be misleading, however, to sug- 
gest that there was a distinct beginning to 
the lender liability era. In fact, the various 
theories encompassed by the term “lender 
liability” have found expression in U.S. 
case law for many years. Thus lender li- 
ability is not a new legal doctrine, as some 
would suggest. Rather, it is a collection of 
seasoned theories of liability currently be- 
ing asserted by borrowers and guarantors 
to avoid repayment of debt or to establish 
damages occasioned by the wrongdoing of 
a lender. 

Some lender liability theories, such as 
breach of contract, are neither innovative 
in concept nor in their application to the 
creditor-debtor relationship. Others, such 
as breach of fiduciary relationship, are es- 
tablished in theory but novel in their 
application to lenders. This article dis- 
cusses some of the lender liability theories 
which the author believes will play a sig- 
nificant role in the development of this 
area of the law, and also discusses. some 
of the cases on which those theories are 
based. It is by no means inclusive of all of 
the legal causes of action commonly re- 
ferred to as lender liability.” 


Fraud and Misrepresentation 
Over the years, the Florida courts have 
provided lawyers with a simple and con- 
sistent definition of the elements of 
fraudulent misrepresentation. Increasingly, 


BUSINESS LAW | 


Unconventional Theories 
of Lender Liability in Florida 


Despite its long 
evolution, the 
process of holding 
lenders liable for 
misuse of their 
powers is still in its 
infancy 


by Edwin L. Ford 


lawyers are using this theory to assert li- 
ability against lenders in connection with 
loan transactions. In Charter Air Center, 
Inc. v. Miller, 348 So.2d at 616 (Fla. 2d 
DCA 1977), the Second District Court of 
Appeal opined that “[T]he elements of 
fraudulent representation are: a false state- 
ment pertaining to a material fact, knowl- 
edge that it is false, intent to induce 
another to act on it, and injury by acting 
on the statement.”3 While the definition is 
clear, the courts have engrafted numerous 
exceptions on the concept which limit its 
application. Despite these restrictions, bor- 
rowers continue to assert fraud and 
misrepresentation against lenders with 
some success. 

One fairly recent fraud case involving a 
financial institution is Tinker v. De Maria 
Porsche Audi, Inc., 459 So.2d 487 (Fla. 
3d DCA 1985). In Tinker, the purchaser 
of a used automobile sued both the dealer- 
ship which sold him the vehicle and the 
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national bank which financed the pur- 
chase. The purchaser sought both compen- 
satory and punitive damages based upon 
the dealer’s misrepresentations as to the ve- 
hicle’s history and mechanical condition. 
The bank was named as a defendant be- 
cause of its alleged close connection with 
the dealership both as its floorplan lender 
and provider of retail installment loans. 
The bank counterclaimed for the unpaid 
balance of the loan. The jury awarded 
damages on the fraud claim against the 
dealership alone, and found for the bank 
on its counterclaim. The trial court then 
entered judgment notwithstanding the ver- 
dict in favor of the dealership, and the pur- 
chaser appealed. 

Interestingly, on appeal the purchaser 

did not challenge the jury’s finding “that 
the Bank was not so clearly related with 
De Maria as to be responsible for its 
fraudulent acts.” The purchaser did, how- 
ever, assert that the fraud on the part of 
the dealership was a defense to the bank’s 
counterclaim and the appellate court 
agreed. Since the jury had been instructed 
to find for the purchaser on the bank’s 
counterclaim if it found fraud on the part 
of the dealership and since the jury did in 
fact find fraud on the part of the dealer- 
ship, the appellate court concluded that the 
jury had not followed the instruction. To 
correct this error, the court ruled as 
follows: 
We hold that the fraud found to have been 
perpetrated by De Maria constituted a com- 
plete defense to the Bank’s counterclaim for the 
balance owed on the installment sales contract, 
which disposes of appellant’s contention that 
the verdicts were inconsistent.* 

The significance of Tinker lies not in the 
jury’s finding of fraud on the part of the 
dealership (the facts of the case are egre- 
gious) but in the effect which that finding 
had on the lender’s ability to collect the 
debt. Absent a finding of fraud on the part 
of the bank or a finding that the bank was 
closely allied with the perpetrator of the 


fraud, the bank was nevertheless denied 
judgment for the balance of the installment 
loan. 


Breach of Fiduciary Duty 

While many Florida cases hold that a 
fiduciary relationship may arise as a result 
of fraud, duress, abuse of confidence, un- 
conscionable conduct, artifice, and the 
like, to date there is little Florida case law 
either in support of or in opposition to 
classifying lenders as fiduciaries of their 
borrowers. What little case law exists, 
however, appears to suggest that the 
breach of fiduciary duty theory may play 
an important role in the evolution of 
lender liability law. 

In the fall of 1985, the First and Second 
District Courts of Appeal each rendered 
decisions in this area. In Atlantic National 
Bank of Florida v. Vest, 480 So.2d 1328 
(Fla. 2d DCA 1985), the co-maker of a 
promissory note secured by a vehicle 
owned by him and his stepson sought to 
hold a lender liable for having breached a 
fiduciary duty to him. When applying for 
the loan, Mr. Vest inquired of the loan 
officer as to whether he would be liable if 
his stepson was involved in .an accident. 
The loan officer acknowledged that she did 
not know the answer and inquired of Mr. 
Vest’s insurance agent, who concluded that 
Mr. Vest would not be liable. The loan 
officer relayed this information to Mr. 
Vest. 

As a result of this exchange, the court 
found that a fiduciary relationship had 
been established. 

Although the loan officer did not hold herself 
out as having any special knowledge, Vest re- 
posed confidence in the bank by asking the 
loan officer a legal question, thus creating a 
position of superiority and influence on the 
part of the bank in providing the information. 

While the court concluded that there 
was sufficient evidence for the jury to find 
that a fiduciary duty existed, it also found 
that the duty had been satisfied when the 
loan officer indicated that she did not 
know the answer to the question. 

In discussing the nature of fiduciary re- 
lationships, the court cited long standing 
precedent in Florida, and opined that 
The term “fiduciary or confidential relation” is 
a very broad one. It exists, and relief is granted, 
in all cases in which influence has been acquired 
and abused, and in which confidence has been 
teposed and betrayed. The origin of the confi- 
dence is immaterial. The rule embraces both 
technical fiduciary relations and informal rela- 
tions that exist wherever one man trusts and 
relies upon another.® 

Having found that a fiduciary relation- 
ship may arise in informal circumstances, 


the court further expounded upon this 
theory. 

The informal type of fiduciary relationship may 
exist under a variety of ircumstances (sic), and 
does exist in cases where there has been a spe- 
cial confidence reposed in one, who in equity 
and good conscience, is bound to act in good 
faith and with due regard to the interests of the 
one reposing the confidence. It in fact exists 
where confidence is reposed on one side and 
there is resulting superiority and influence on 
the other. The relations and duties involved 
need not be legal, but may be moral, social, 
domestic, and merely personal. 


While the court’s analysis of the varied 
ways in which an informal fiduciary rela- 
tionship may arise is consistent with and 
draws upon prior case law, its application 
of those principles to the creditor-debtor 
relationship will pose significant problems 
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for lenders. In Vest, the fiduciary duty 
arose due to the creation of “a position of 
superiority and influence on the part of the 
Bank” which the bank neither sought nor 
accepted. One might argue that in a variety 
of situations a financial institution inher- 
ently holds a position of influence and 
superiority vis-a-vis its customers, espe- 
cially in consumer lending transactions. If 
an informal fiduciary relationship will be 
found to have arisen in each such situ- 
ation, the nature of the creditor-debtor 
relationship itself will be drastically 
altered. 

Toward the end of the Vest decision the 
court noted that in cases where lenders 
have been found to have breached a fiduci- 
ary duty owed to a customer, there has 
generally also been found a benefit flowing 
to the lender as a result of the breach. The 
court cited, inter alia, the case of Hooper 
v. Barnett Bank of West Florida, 474 
So.2d 1253 (Fla. Ist DCA 1985), decided 
the previous month. A little over a year 
after the Vest decision was rendered, 
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Hooper found its way to the Florida Su- 
preme Court. 

In Barnett Bank of West Florida v. 
Hooper, 498 So.2d 923 (Fla. 1986), a bank 
customer alleged that he had relied upon 
a bank officer regarding the soundness of 
investments offered by another bank cus- 
tomer, an attorney engaged in arranging 
tax shelter investments. In fact, the bank 
knew that the attorney was engaged in a 
check-kiting scheme, and had reason to be- 
lieve that the Internal Revenue Service was 
investigating his practices. When the cus- 
tomer negotiated the proceeds of his loan 
to the attorney’s account at the bank, the 
bank offset the attorney’s account to cover 
bad checks. 

Although the court was cognizant of the 
necessity of maintaining the confidentiality 
of depositor relationships, and recognized 
that the debtor-creditor relationship ordi- 
narily precludes disclosure of one cus- 
tomer’s activities to another, it nevertheless 
found that some disclosure should have 
been made under these circumstances and 
held as follows: 


Accordingly, we find that where a bank 
becomes involved in a transaction with a cus- 
tomer with whom it has established a relation- 
ship of trust and confidence, and it is a 
transaction from which the bank is likely to 
benefit at the customer's expense, the bank may 
be found to have assumed a duty to disclose 
facts material to the transaction, peculiarly 
within its knowledge, and not otherwise avail- 
able to the customer.’ 


The court’s decision in Hooper was not 
unanimous. Citing both Florida and for- 
eign jurisdictional cases, Justice Boyd 
urged a more traditional approach to the 
establishment of fiduciary relationships. 

It remains to be seen how Florida’s ap- 
pellate courts will interpret Vest and 
Hooper. In both cases, the lenders appear 
to have become involved in furnishing ad- 
vice or services other than those normally 
supplied by a lender. In Hooper, the 
court’s emphasis on the benefit obtained 
by the bank as a result of its nondisclosure 
may be seen as a distinguishing factor in 
later cases. In any event, these cases could 
mark the beginning of vast changes in the 
creditor-debtor relationship. 


UCC Duty of Good 
Faith Dealing 
Perhaps the most fertile ground for the 
future growth of lender liability law lies in 
the requirements of good faith dealing 
enunciated in the Uniform Commercial 
Code and F.S.A. §§671.203 and 671.208. 
Section 671.203 provides that “[E]very 
contract or duty within this code imposes 


| 


an obligation of good faith in its perform- 
ance or enforcement.” Section 671.208 
applies the good faith requirement to the 
acceleration of payment or performance 
and the furnishing of collateral based upon 
“at will” or general insecurity clauses. The 
statute defines general insecurity as a good 
faith belief that “the prospect of payment 
or performance is impaired” and places the 
burden of proving a lack of good faith “on 
the party against whom the power has 
been exercised.” 

In Eglin Federal Credit Union v. Curf- 
man, 386 So.2d 860 (Fla. Ist DCA 1980), 
a judgment for punitive damages was af- 
firmed against a lender after it obtained 
possession of its borrower’s automobile 
and sold it even though the subject loan 
was not in default. Moreover, the bor- 
rower thought that the car had been stolen 
and had so reported it to the authorities. 
The lender knew that the vehicle had not 
been stolen but nevertheless sold it for the 
precise amount of the debt, which was less 
than the vehicle’s fair market value. 

The court held that the question of com- 
pliance with the UCC’s good faith stan- 
dard is one properly determined by a jury. 
Citing both of the good faith provisions 
of the UCC, the court affirmed an award 
of punitive damages against the lender 
which apparently resulted from the jury’s 
determination that the lender had acted 
without good faith. 

While the Eglin decision may not have 
been a close call for the jury due to the 
facts of the case, in other circumstances the 
question of compliance with the good faith 
requirement will undoubtedly be more dif- 
ficult and will necessitate continuing 
judicial interpretation. 

Less than one year after the Eglin deci- 
sion, the same court issued its opinion in 
Quest v. Barnett Bank of Pensacola, 397 
So.2d 1020 (Fla. Ist DCA 1981). In Quest, 
the issue was whether the lender acted in 
good faith when it accelerated both a de- 
mand obligation and an installment note 
in reliance upon its general insecurity 
clause. The lender’s insecurity arose in 
Quest due to the borrower’s creation of an 
overdraft situation, presentation of an ad- 
ditional draft which could not be honored, 
and the lender’s awareness of still another 
large draft which would soon be presented. 

The court easily disposed of the demand 
note issue and held that the UCC good 
faith provisions did not apply to the de- 
mand note “since by its terms it could be 
called at any time with or without rea- 
son.”* With regard to acceleration of the 
installment note, the court noted that 


Section 671.208, Florida Statutes (1975), ex- 
plains that the word “insecure” means that the 


creditor “shall have power to [accelerate] only - 


if he in good faith believes that the prospect of 
payment or performance is impaired.” 


The. court held that the maker of the 
note had failed to carry the statutory bur- 
den of proving that the lender acted with- 
out good faith in that “the debtor here has 
not presented substantial proof that the 
bank’s concern about the security of its 
notes, whether or not reasonable, was not 
genuine, or that the bank had an ulterior 
motive.”? While the lower court’s directed 
verdict in favor of the leader was reversed 
on other grounds, its decision on the good 
faith issue was allowed to stand. 

One recent Florida decision is indicative 
of the atmosphere of heightened tensions 
between creditors and debtors and the use 
which borrowers seek to make of the UCC 
good faith. requirements. In Flagship Na- 
tional Bank v. Gray Distribution. Systems, 
Inc., 485 So.2d 1336 (Fla. 3d DCA 1986), 
the parties restructured existing debt dur- 
ing a time when the borrower’s business 
was experiencing financial reverses. The re- 
structured debt was evidence by extensive 
loan documentation which confirmed the 
“on demand” nature of the loan. When the 
lender demanded payment, the borrower 
counterclaimed on several theories includ- 
ing breach of contract and malicious inter- 
ference with a business relationship. The 
trial court entered judgment against the 
lender for compensatory and punitive 
damages in the amount of $3.2 million and 
ordered the lender to indemnify its bor- 
rower for certain other expenses. In so do- 
ing, the trial court applied the UCC good 
faith provisions to the calling of the de- 
mand note. The appellate court reversed. 
The trial court’s determination that the transac- 
tion is governed by the good faith provisions 
of sections 671.203 and 671.208, Florida Stat- 
utes (1977), is erroneous. The good faith 
obligation found in section 671.203 may not be 
imposed to override express terms in the con- 
tract.... Because the demand note contains 
an express contractual provision governing the 
due date of the loan, the note is not affected 
by section 671.203. Section 671.208 is also inap- 
plicable. It has no effect on demand instru- 


ments, such as the one here involved, which - 


permit the calling of loan obligations at any 
time with or without reason.!° 

The paucity of Florida cases interpreting 
§§671.203 and 671.208 in the context of 
creditor-debtor relationships is testimony 
to how infrequently this theory has been 
used. If the recent decisions in Eglin, 
Quest, and Gray Distribution are any indi- 
cation, however, this area of the law will 
grow in the future. 
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Summary 

Despite the long evolution of the legal 
theories which comprise lender liability 
law, the process of holding lenders liable 
for misuse of their powers is still in its 
infancy. One can readily project that the 
concepts of misrepresentation, breach of 
fiduciary duty, and breach of good faith 
will play a significant role in the future of 
lender liability law. The direction which 
the courts will take in applying those theo- 
ries to the creditor-debtor relationship 
remains to be seen. 

Analogies to the application of those 
theories in nonbanking situations is the 
best available guidance. However, given 
the unique relationship between lenders 
and borrowers and the extensive regula- 
tory environment governing the financial 
institutions industry, one cannot assume 
that the outcome will always be the 
same.0) 


' For a discussion of the Farah decision see 
Baena, Emerging Theories of Lender Liability, 
61 Fra. B, J. 55 (Jan. 1987). 

2 For an excellent review of the major Flor- 
ida cases covering a broad spectrum of lender 
liability law, see Coffey, The Expansion of 
Lender Liability in Florida, 40 U. Fra. L. Rev. 
85 (1988), and for a review of major U.S. cases 
on selected lender liability issues see The Doc- 
trine of Lender Liability, 40 U. Fra. L. Rev. 
165 (1988). 

3 See also Tonkovich v. South Florida Cit- 
rus Industries, Inc., 185 So.2d 710 (Fla. 2d 
D.C.A. 1966). 

4459 So.2d at 493 (Fla. 2d D.C.A. 1985). 

5 480 So.2d at 1333.(Fla. 2d D.C.A. 1985). 

6 Jd.; at 1332 (citations omitted). 

7498 So.2d° at 925 (Fla. 1986) (emphasis 
supplied). 

8 397-So.2d at 1021 (Fla. Ist D.C.A. 1981). 

9 Id., at 1022. 

0485 So.2d at 1340 (Fla. 3d D.C.A. 1986) 
(citations omitted). 
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FAMILY LAW 


Rights of Unmarried Parents 


his article will explore the rights 
of parents who have children out- 
side a marital relationship as they 
attempt to work out their legal 
relationships to those children. It will also 
include the parents’ rights as to third par- 
ties (grandparents, stepparents, other 
relatives or friends) and “parents” who es- 
tablish a parent/child relationship with a 
child, but who are not the natural or adop- 
tive parent of the child. 
These issues most commonly arise in a 
custody and visitation context and both 
of these will be addressed in this article. 


Common Law History 

Before the evolution of the unwed fa- 
ther’s rights with his children, the unwed 
mother had the superior legal right over all 
others to the custody and control of her 
minor illegitimate child, even to the total 
exclusion of the father.! The mother could 
decide what access, if any, a child would 
have to his or her natural father, as well 
as to what degree, if any, the father could 
participate in making decisions touching 
on the child’s welfare. 

Ford v. Loeffler, 363 So.2d 23 (Fla. 3d 
DCA 1978), affirmed the dismissal of the 
plaintiff father’s complaint seeking visita- 
tion rights, stating that no precedent exists 
which gives a putative father the right to 
institute a cause of action to establish that 
he is the father of a child. 

Accordingly, the mother had total con- 
trol over the child. The father had no legal 
standing to enforce any contact with his 
child, not to mention a total exclusion 
from any decisionmaking about the child’s 
life. The mother, however, could enforce 
the parental duty to support the child by 
obtaining child support from the father. 

There was, however, a recognition in the 
common law that a parent had:a natural, 
God-given, legal right to enjoy the custody, 
fellowship and companionship of his off- 
spring.2 “This is a rule older than the 


There was a 
recognition that 
parents had 
natural, God-given, 
legal rights to enjoy 
the custody, 
fellowship and 
companionship of 
their children 


by Lyman T. Fletcher 


common law itself,” and one which had its 
conception when Adam and Eve gave birth 
to Cain in the Garden of Eden.? 

Given this strong public policy of a “par- 
ent’s natural, God-given, legal right to 
enjoy the custody, fellowship and compan- 
ionship of his offspring,” it is not surpris- 
ing that, through the development of the 
common law, a putative father was finally 
afforded the legal standing to bring a de- 
claratory judgment suit to adjudicate his 
paternity. Kendrick v. Everheart, 390 
So.2d 53 (Fla. 1980), specifically overruled 
Ford v. Loeffler, opening the gate for fa- 
thers to establish their paternity. The 
Kendrick court, however, recognized the 
differences in the situations between an un- 
wed father and a married father by 
requiring the putative father to show that 
he has “manifested a substantial concern 
for the welfare of his illegitimate child be- 
fore he may be accorded standing to assert 
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an interest with respect to that child.“ The 


‘holding of the court required that the puta- 


tive father show a “substantial interest in 
his illegitimate offspring” to enable him to 
bring a declaratory action. This allowed 
putative fathers who demonstrate such an 
interest the right to establish paternity and 
then to either seek custody or visitation 
with the child. 

However, in the area of custody, the fa- 
ther had yet another burden to overcome. 
F.S. §744.301 provides that: “The mother 
of a child born out of wedlock is the natu- 
ral guardian of the child.” F.S. §744.102(1) 
defines “guardian” as one entrusted with 
the custody and control of the person or 
property, or both.5 So even though the fa- 
ther now had standing to establish his 
paternity, he was still not considered an 
equal in the eyes of the law, as was a mar- 
ried father in seeking the custody of his 
offspring. That standard was not just the 
best interests of the child, as with the mar- 
ried father, but additionally, the putative 
father must prove the mother as “unfit” or 
that she had “abandoned” the child.® 

This legal standard was to change, as the 
common law has in the past and will in the 
future, continue to develop to reflect the 
changing demands, needs and perceptions 
of a dynamic society. This change is re- 
flected in a line of cases which have essen- 
tially held that the legal standard to be 
applied to unwed fathers in child custody 
disputes is best interests of the child as 
defined in the Shared Parental Respon- 
sibility Act, F.S. §61.13(3) (1987).”? With 
shared parental responsibility now control- 
ling custody disputes between unmarried 
parents, an unwed, natural father need not 
prove unfitness of the illegitimate child’s 


‘mother in order to be awarded primary 


residential custody of the child. In the case 
of In the Interest of S.M.H., 531 So.2d 228 
(Fla. Ist DCA 1988), the First District spe- 
cifically held that the old burden the un- 
wed father had to meet before he could 


4 

: 


gain custody of his child (i.e., proving a 
natural mother either unfit or that she had 
abandoned the child) must give way to the 
best interests of the child burden of the 
shared parental responsibility law. 

The unwed father and mother are now 
subject to the dictates of the Shared Paren- 
tal Responsibility Act, which places unwed 
parents on an equal standing once pater- 
nity is established. All decisions will be 
made on the basis of what is in the best 
interests of the child and the entire body 
of custodial case law between married par- 
ents will apply to unmarried parents, as 
well. This should also apply to the ques- 
tions of visitation, as well as custody. 


Rights of Unmarried Parents 
as Against Third Parties 

These cases generally arise when there is 
a contest over the custody or visitation of 
a child between the unwed natural parent 
and a third party. The third party may be 
a grandparent, stepparent, friend or other 
relative. In In re Guardianship of 
D.A.McW., 460 So.2d 368 (Fla. 1984), the 
natural father of an out-of-wedlock child 
petitioned for custody, and the maternal 
grandmother also sought custody. 

The Supreme Court held that, in a cus- 

tody dispute between two parents, custody 
is determined by the best interests of the 
child, when both parents are fit and have 
equal rights to custody. When a custody 
dispute is between a natural parent and a 
third party, determination of custody must 
include consideration of the right of the 
natural parent to enjoy the custody, fellow- 
ship and companionship of his offspring. 
In re: Guardianship of D.A.McW., 460 
So.2d 368 (Fla. 1984), the Supreme Court 
approved the language of the Fourth Dis- 
trict Court of Appeal, which stated: 
[A] strong public policy which exists in this 
state in favor of the natural family unit . . . 
[and] a natural parent of a child born out of 
wedlock should be denied custody only where 
it is demonstrated that the parent is disabled 
from exercising custody or that such custody 
will, in fact, be detrimental to the welfare of the 
child. 

So the unwed parent in cases against 
third parties have an equal standing in any 
question of the children’s custody. This 
would certainly extend to visitation, as 
well. 

There are two standards, however, the 
court is obliged to reconcile: One is the 
best interests of the child, and the other is 
the rights of the natural parent. There is 
often a significant line of demarcation be- 
tween these two standards, which chal- 
lenges the discretionary authority of the 


trial court in custody cases. Parental rights 
may be overridden by what the court sees 
is in the best interests of the child. 

As is so often the case in custody mat- 
ters, it is the facts of the case that ulti- 
mately make the determination. Gorman 
v. Gorman, 400 So.2d 75 (Fla. Sth DCA 
1981), is a stepparent custody case which 
affirmed custody being granted to a step- 
mother, as opposed to the natural father. 
There are good case citations in Gorman 
on both ends of the spectrum (i.e., best 
interests of the child v. parental rights). 

The Fourth District Court, in Gorman, 
held that “the ultimate test in determining 
the custody award should be the best inter- 
ests and welfare of the child as contem- 
plated by Section 61.13(3), Florida 
Statutes (1979). . . .” [at page 77] 

The Gorman court, however, was very 


Some states have 
adopted the 
doctrine of 

“equitable parent” 

to determine what 

is best for children 
with a 
nonbiological 


parent 


sensitive to the rights of the natural parent 
to have custody when such parent is found 
to be “fit.” However, the court found that 
facts of the Gorman case illustrated that 
there can be conflicts between what is rea- 
sonably perceived by a trial judge to be in 
the child’s best interest and the natural par- 
ents’ preferential right to the custody of a 
child. The court went on to state that the 
facts demonstrate that, in a given situation, 
a child can be better loved and cared for 
by a “stranger” than by its own fit natural 
parent. 

There is also precedence in Florida for 
continuing the relationship between a child 
and an adult not the child’s parent. Step- 
parents and grandparents, for example, are 
afforded that relief. In those cases, the con- 
cern is what is best for the child. 

Gorman v. Gorman, 400 So.2d 75 (Fla. 
5th DCA 1981), applies the “best interests 
of child” standard with regard to a step- 
parent in a dissolution action. 

In Simpson v. Simpson, 586 S.W.2d 33, 
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(Ky. 1979), the court held it could not 
award visitation to the stepmother, but the 
Court of Appeals reversed the decision, 
granting visitation to the stepmother in the 
“best interests of the child.” 

Wishart v. Bates, 531 So.2d 955 (Fla. 
1988), held that visitation may be granted 
to grandparents by the trial court if it is “in 
the best interests of the child.” 


Equitable Parent 

What happens, however, in the case 
where a couple lives together without the 
benefit of marriage; a child is born; and 
several years later the couple separates? 
During the time of their cohabitation and 
subsequent to the separation, the father es- 
tablishes a close relationship with the 
child; he is held out to the world by the 
mother as the father of the child; but upon 
the father filing a petition for declaratory 
judgment to determine his paternity and 
to enforce visitation rights, a blood test 
shows that he is conclusively not the bio- 
logical father of the child. 

Some states have adopted the doctrine 
of “equitable parent” as a matter of policy 
to cover this area of the law in determining 
what is best for children when a nonbiolo- 
gical parent/child relationship has been 
established. 

There is logical cogent law supporting 
the doctrine of “equitable parent.” In At- 
kinson v. Atkinson, 408 N.W.2d 516-521 
(Mich. App. 1987), the Michigan court 
adopted the doctrine of “equitable parent,” 
setting forth three criteria for establishing 
a person as an “equitable parent”: 

(1) The husband and the child mutually ac- 
knowledge a relationship as father and child, or 
the mother of the child has cooperated in the 
development of such a relationship over a 
period of time prior to the filing of the 
(2) The husband desires to have the rights af- 
forded to a parent, and 

(3) The husband is willing to take on the re- 
— of paying child support. [Emphasis 


Excerpts of some of the Michigan 
court’s reasoning are as follows: 
Plaintiff's third argument is that the trial court 
erred in treating him as a third party because 
of the absence of a biological relationship . . . 
rather than treating him as a parent due to the 
close father-son relationship the two shared, in 
deciding custody and visitation. In making this 
argument, plaintiff asks us to adopt the doc- 
trine of “equitable parent.” This is a novel re- 
quest. However, we find ample support in 
granting the request, especially in the present 
circumstances. Therefore, we adopt the doc- 
trine of “equitable parent” and find that a hus- 
band who is not the biological father of a child 
. . . may be considered the natural father of 
that child. ... 


— 
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The trial court has the inherent jurisdic- 
tion to determine visitation and custody 
rights for a child, notwithstanding the fact 
that the unwed father is not the biological 
father or stands in a stepparent relation- 
ship with the child. If the father/child rela- 
tionship has been established by the 
mother and the father, and the mother ter- 
minates that relationship, the court should 
be open to determine the degree of contin- 
ued contact with the father based on the 
best interests of the child.® 

The following cases support the argu- 
ment that the trial court has the legal 
authority to allow visitation between the 
nonbiological parent and a child. 

In Wills v. Wills, 399 So.2d 1130, 1131 
(Fla. 4th DCA 1981), although this child 
was never adopted, the child “knew this 
woman to be her mother.” The woman 
was found to be the child’s “psychological 
mother.” The court held that the best inter- 
ests of the child were paramount, even 
though the custodial parent objected to the 
woman’s visitation. 

Likewise, over custodial parent objec- 

tion, the court found in Collins v. Gil- 
breath, 403 N.E.2d 921 (Ind. App. 1980), 
that: “The mere protest of a parent who 
asserts that visitation ... would somehow 
harm his . . . child should not be enough 
to deny visitation . . . especially where the 
third party has cared for a child as his . . . 
own.” 
In Looper v. McManus, 581 P.2d 487, 
488 (Okla. App. 1978), the Oklahoma 
court held that visitation was not solely for 
the benefit of the adult pursuing visitation, 
but should be aimed at the child’s emo- 
tional well-being. 

Quirk v. Swanson, 368 N.W.2d 557 
(N.D. 1985), granted visitation to the for- 
mer husband, although the present hus- 
band was the child’s biological father 
because the same was in the child’s best 
interests. 

On April 13, 1989, the Supreme Court 
rendered the opinion in Jn the Matter of 
the Adoption of John Doe, Infant Baby 
Boy, _— So.2d —_, 14 FLW 201 (Fla. 
1989). In this landmark case, the Supreme 
Court deemed that an unmarried father of 
a child had essentially abandoned his child 
for adoption purposes by his conduct dur- 
ing the mother’s pregnancy. As a result of 
that abandonment, his consent was not 
needed to allow the adoptive parents to 
adopt the child. 

In Doe, the court held: 

In answer to the certified question, we hold 


that an unwed father’s prebirth conduct in pro- 
viding or failing to provide support responsi- 


bilities and medical expenses for the natural 
mother is relevant to the issue of abandonment 
under section 63.072(1). 

Section 63.072 is neutral as to sex and mari- 
tal status of the parent who has allegedly 
abandoned the child. 

The court held that the unwed father’s 
assistance to the mother was marginal and 
“did not evidence a settled purpose to as- 
sume parental duties.” 

This case dramatically affects the rights 
of unmarried parents. The court’s decision 
of the relevancy of prenatal “abandon- 
ment” and the finding that parental 
responsibility begins prior to birth will 
have long-reaching impact on the rights of 
the unwed parent. 


Federal Cases 

Federal case law emphasizes the para- 
mount interest in the welfare of the 
children and notes that parental rights are 
a counterpart of the responsibilities they 
assume. The mere existence of a biological 
link does not automatically equal constitu- 
tional protection to parental rights. It is 
the unwed father’s commitment to the re- 
sponsibilities of parenthood of the child 
which determines his entitlement to protec- 
tion under the due process clause.? 

In Lehr v. Robertson, 463 U.S. at 261, 
the Court held: 

The significance of the biological connection 
is that it offers the natural father an opportu- 
nity that no other male possesses to develop a 
relationship with his offspring. If he grasps that 
opportunity and accepts some measure of re- 
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sponsibility for the child’s future, he may enjoy 
the blessings of the parent/child relationship 
and make uniquely valuable contributions to 
the child’s development. If he fails to do so, the 
Federal Constitution will not automatically 
compel a State to listen to his opinion of where 
the child’s best interests lie. 

Quilloin v. Walcott, 434 U.S. 246 
(1978), holds that constitutional protection 
of parental rights does not prohibit the 
states from denying illegitimate parents 
custody or granting adoption based on 
best interests of the child. 

Stanley v. Illinois, 405 U.S. 645, (1972), 
held that the denial of a hearing on cus- 
tody and fitness to an unwed father when 
married parents whose custody is chal- 
lenged by the state are afforded a hearing, 
constitutes a denial of equal protection of 
the law. There is excellent language in this 
decision about the importance of the fa- 
ther/child relationship and is a good back- 
ground source in this area of the law. 


Legal Protection for Children 

In these times of modern living arrange- 
ments when more and more people live 
together unmarried and have children, the 
children need protection. The children are 
entitled to happiness and emotional stabil- 
ity, love and affection, self-worth, a life- 
long familial relationship, sense of be- 
longing, and financial support. If the 
adults do not have enough good judgment 
to protect their child with anchored foun- 
dations of parental ties, judicial awareness 
should make a deliberate effort toward the 
rights of these children. The ultimate stan- 
dard is the best interests of the child. To 
do otherwise is to allow these children to 
suffer for the indiscretions of adults. 0 


! Marshall v. Reams, 14 So. 95 (Fla. 1893); 
Queen v. Nash, 10 Q.B. Div. 454; Queen v. 
Barnardo, (1891) 1 Q.B. 194. 

2 State ex rel. Weaver v. Hamans, 150 So. 
31 (Fla. 1935). 

3 Genesis 4:1. Steve ex rel Sparks v. Reeves, 
97 So.2d 18 (Fla. 1957). 

4 Kendrick v. Everheart, 390 So.2d at 60 
(Fla. 1980). 

5 Marshall v. Reams, 14 So. 95 (Fla. 1893). 

6 In the Interest of R.L.G., 274 So.2d 4 (Fla. 
4th D.C.A. 1973); In re the Matter of the 
Adoption of M.Q., 475 So.2d 1306 (Fla. 4th 
D.C.A. 1985). 

7 Barnes v. Frazier, 509 So.2d 401 (Fla. 5th 
D.C.A. 1987); Collingsworth v. O’Connell, 508 
So.2d 744 (Fla. Ist D.C.A. 1987); and In the 
Interest of S.M.H., 531 So.2d 228 (Fla. Ist 
D.C.A. 1988). 

8 Brown v. Ripley, 119 So.2d 712, 717 (Fla. 
Ist D.C.A. 1960); Pollack v. Pollack, 31 So.2d 
253 (Fla. 1947); and Cone v. Cone, 62 So.2d 
907 (Fla. 1953). 

9 Lehr v. Robertson, 463 U.S. 248, 262 
(1983). 
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ubpoenas served on reporters, 
editors and photographers are 
causing consternation in the 
news business. Every media or- 
ganization wants to be a good citizen but 
how can a newspaper or television station 
participate in the judicial system and at the 
same time remain a detached and inde- 
pendent observer of it? 

The vitality of a free press, its ability to 
collect and disseminate news, and the peo- 
ple’s right to receive that information 
require that newspapers and other media 
be afforded protection from the unre- 
stricted service of subpoenas. Aggressive 
litigators or prosecutors often see newspa- 
pers and television stations as sources of 
public information. They sometimes fail to 
understand that subpoenas to reporters 
and photographers trigger first amendment 
considerations. 

Courts in Florida and elsewhere have 
recognized a qualified first amendment 
privilege for journalists which must be 
overcome before they may be compelled 
to participate in the judicial process.! Most 
lawyers understand the reporters’ privilege, 
codified in some states into reporters’ 
shield laws, as a protection for confidential 
sources of information.? But for reasons 
central to newsgathering and independence 
of the media, the same qualified privilege 
must also hold for nonconfidential infor- 
mation collected by journalists. 


Primary Concerns 
of Journalists 

Loss of Autonomy and Chilling of 
Sources. In order to secure the trust of 
news sources and subjects, reporters must 
remain free from entanglement with gov- 
ernment. Subpoenas for unpublished 
information in newspapers’ files convert re- 
porters to investigative arms of private 
litigants or of the government. 

If people perceive that talking to the 
press is indirectly talking to the court and 
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lawyers, reporters will be shunned by 
sources who might otherwise have trusted 
them. They could be denied access to meet- 
ings, rallies and other places to which they 
might otherwise have been admitted. 

Moreover, an image of journalists as in- 
vestigative adjuncts of the police or 
litigants, routinely summoned to court to 
testify for one side or the other, would 
seriously compromise journalists’ credibil- 
ity and objectivity in the eyes of their 
readers and viewers. As stated in Damico 
v. Lemen, 14 Med. L. Rptr. 1031 (13th 
Jud. Cir., Hillsborough County, 1987), 
“The [qualified reporter’s] privilege is in- 
tended to avoid impediments to a free flow 
of information, vital to our democratic sys- 
tem, and to avoid even the appearance of 
partiality on the part of the press.” 

Burden on Time and Resources. While 
courts properly seek “every man’s evi- 
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dence,” no citizen is as susceptible to being 
repeatedly served with subpoenas as is a 
reporter. The reporter’s work — daily cov- 
erage of accidents, fires and crimes — is 
the very stuff of litigation. Unlike most 
other potential witnesses, a reporter or edi- 
tor is easy to locate and serve with process. 

If journalists’ unpublished, nonconfiden- 
tial information were unprotected, litigants 
would routinely “begin their discovery by 
subpoenaing and deposing reporters cover- 
ing the story.“ This poses a practical as 
well as ethical burden on news organiza- 
tions. Some larger print and television 
newsrooms employ librarians, but most 
others do not. The librarian’s job is to keep 
the clippings or videotape libraries up-to- 
date and to provide a tape or clipping 
quickly when needed for a news story. 

When a television station receives a sub- 
poena, the librarian must find the desired 
videotape (if it exists) and have it edited 
onto another tape. This is not always quick 
or easy because litigation often takes place 
years after the event occurs and lawyers 
may be searching for a very old news story. 
News stories generally are not archived 
separately but are kept by date on 30-or 
60-minute videotapes along with dozens of 
other stories appearing on that date. It 
could take a librarian hours to find the 
subpoenaed information in the videotape 
library, particularly if, as is often the case, 
the lawyer has not specified an exact date 
on the subpoena but merely states “on or 
about” a certain day. 

If the news station does not employ a 
librarian, a reporter or other news em- 
ployee would have to search for the sub- 
poenaed information. Whether a librarian 
or someone else, these are people who have 
full-time jobs to do in the newsroom other 
than searching for photographs or tapes 
of a three-year-old car accident. If they are 
spending time to comply with a subpoena, 
they are not spending time gathering, edit- 
ing or producing a news program or 


newspaper. Few news organizations could 
afford to hire extra personnel to assist with 
this discovery for litigators. 

Invasion of the Editorial Process. Com- 
pelled disclosure of a reporter’s unpub- 
lished information opens to public view 
information and materials which reporters 
and editors, in their editorial judgment, 
have chosen not to publish. Disclosure 
thus permits public comparison of what 
was published with what was not. Editorial 
decisions become subject to external pres- 
sures which may “seriously hamper [the 
press’] ability to function in its editorial 
role.” In re Consumers Union, 495 F. 
Supp. 582, 586 (S.D.N.Y. 1980). 

Respect for a free press requires that 
journalists’ “editorial privacy” be protected 
from routine incursion by civil litigants.5 
Editorial decisions should be based on 
news judgment and journalistic standards, 
not on how the decisions might appear to 
a judge or jury. If the editorial process is 
not protected, editorial judgment necessary 
for reporting the news will be affected.® 

Ultimately, unrestricted subpoenas 
would force editors to edit out, when pos- 
sible, information deemed likely to attract 
subpoenas. Newspapers and television sta- 
tions would also be forced to adopt poli- 
cies favoring immediate destruction of all 
unpublished materials.’ 

Disincentive for Archives. There are sev- 
eral interests to be served in having the 
news media compile and preserve archival 
photographs, videotapes and other infor- 
mation. First, this can be used in ongoing 
or followup news stories to explain current 
happenings with images from the past. 

Furthermore, there is historical value to 
materials gathered in covering the news. 
Newspaper and television libraries are re- 
positories of valuable chronicles which 
may provide answers to society’s questions 
hundreds of years from now. Litigators 
should not make keeping them so finan- 
cially and ethically untenable that the his- 
torical value is overshadowed. 


plication of the 
Qualified Privilege 
Courts iiave consistently rejected the at- 
tempts of civil litigants to limit application 
of the first amendment reporter’s privilege 
to confidential information. Instead, the 
trend has been to hold that nonconfiden- 
tial information is also protected %y the 
qualified privilege because tae “sruption 
to newsgathering is equally harmful.® 
In Loadholtz v. Fields, 389 F. Supp. 
1299 (M.D. Fla. 1975), a Florida federal 
court rejected the contention that the re- 
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porter’s privilege should be limited to con- 
fidentially obtained information. “This dis- 
tinction is utterly irrelevant to the ‘chilling 
effect’ that the enforcement of these sub- 
poenas would have on the flow of in- 
formation to the press and to the public.” 
The court based its holding on a qualified 
first amendment privilege. 

This qualified privilege applies to a news 
organization’s unpublished information, 
and requires civil litigants seeking disclo- 
sure to make a clear and specific showing 
that disclosure in a particular case will 
serve interests more vital than those of the 
free press. The formula used by Florida 
courts “to strike a proper balance between 
constitutional and societal interests” was 
first enunciated in a confidential source 
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case, Gadsden County Times, Inc. v. 
Horne, 426 So. 2d 1234 (Fla. Ist DCA 
1983). Under this three-part test, litigants 
must make a clear and specific showing: 

1. That information sought is relevant; 

2. That the same information is not 
available from alternative sources; and 

3. That they have a compelling need for 
any information the reporter may have. 

In Tribune Co. v. Green, 440 So. 2d 
484, 486 (Fla. 2d DCA 1983), the court 
stated that there is “abundant case law that 
this test is applicable to criminal as well as 
civil cases and to confidential and noncon- 
fidential sources of information.” Florida 
courts have since applied the privilege to 
nonconfidential information in both civil 
and criminal settings. 

Perhaps the most common situation in 
which the privilege is applied is when liti- 
gants seek news photographs to bolster 


their cases in personal injury lawsuits. For 
example, in Johnson v. Bentley, 457 So. 
2d 507 (Fla. 2d DCA 1984), plaintiffs in a 
car accident subpoenaed a Lakeland 
Ledger photographer, seeking “copies of 
any and all photographs and proof sheets” 
regarding the accident. The photographer 
had taken pictures of the scene and the 
newspaper had published some of them. 

Without first applying the three-part 
test, the trial judge had ordered disclosure 
of the photographs. Saying that unpub- 
lished photos taken by a news photogra- 
pher should be treated no differently than 
other information obtained by the media, 
the Second District Court ordered the trial 
court to apply the reporter’s privilege and 
determine whether plaintiffs could meet 
the necessary constitutional burden. 

Photographs of an accident scene were 
again the subject of discovery in a recent 
Fifth District Court of Appeal case. In 
Carroll Contracting, Inc. v. Edwards, 528 
So. 2d 951 (Fla. Sth DCA 1988), the trial 
court refused to allow discovery of photo- 
graphs from the Citrus County Chronicle. 
An off-duty Chronicle photographer hap- 
pened upon the scene shortly after a car 
accident at a road construction site. Car- 
roll, the defendant in a personal injury 
suit, served the newspaper with a subpoena 
duces tecum, requesting published and un- 
published photographs and negatives of 
the accident scene. 

The court of appeal first wrestled with 
the concept of a qualified privilege for 
nonconfidential material and declined to 
accept or reject the idea. It said instead 
that if there were a privilege, Carroll estab- 
lished a basis to overcome it. Relying 
mainly on part two of the three-part test, 
the absence of alternative sources, the 
court noted that the photographs were 
unique because there were no other nhoto- 
graphs of the scene of the accident and 
completion of the road construction made 
the scene appear different later on. The 
court said the pictures were necessary and 
“possibly critical” in the lawsuit, so it 
struck the lower court’s order quashing the 
subpoena and allowed the discovery. 

A car accident at another road construc- 
tion site, this time in Rochester, New 
York, also resulted in a subpoena to a 
news photographer, but the court reached 
a different and more sweeping conclusion. 
In O’Neill v. Oakgrove Construction, Inc., 
523 N.E. 2d 277 (N.Y. 1988), New York’s 
highest court had no trouble in finding 
a qualified privilege for nonconfidential 
news resource material under the 
first amendment and the New York 
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Constitution. A photographer for the 
Democrat and Chronicle took 58 photo- 
graphs of an accident scene and the 
newspaper published one of them. In addi- 
tion, a police photographer took 17 
photographs of the same site. 

When the man injured in the accident 
filed suit against the construction contrac- 
tors, he tried to get a court order directing 
the newspaper to produce its photographs. 
The trial and appellate courts ordered pro- 
duction of the photos, saying the first 
amendment reporter’s privilege did not ex- 
tend to nonconfidential materials. Under 
order from the appellate court, the trial 
court examined the photographs in camera 
and determined that 19 of them showed 
relevant evidence not pictured in the police 
photographs. But the highest court, the 
Court of Appeals, held that nonconfiden- 
tial information was protected both under 
the first amendment and the state constitu- 
tion. It pointed to impermissible burdens 
on the autonomy of the press from routine 
attempts by litigants “seeking to utilize the 
newsgathering efforts of journalists for 
their private purposes.” The court also said 
that “the consequent diversion of journalis- 
tic effort and disruption of newsgathering 
activity would be particularly inimical to 
the vigor of a free press.” It remanded the 
case back to the trial level for a determina- 
tion to be made under a three-part test 
similar to that used in the Florida cases. 

Although several Florida courts of 
appeal have recognized the reporter’s privi- 
lege as applied to nonconfidential materi- 
als, the enthusiasm has not rivaled that of 
the New York court. There is obvious hos- 
tility to the concept in some courts, espe- 
cially when it pertains to criminal cases. 
The courts tend to place rights of the de- 
fendant and needs of the state above first 
amendment considerations. 

For example, the Second District Court, 
most forthright in protecting journalists 
under the privilege in the civil arena, re- 
jected a reporter’s claim in CBS v. Cobb, 
536 So.2d 1067 (Fla. 2d DCA 1988). Re- 
porter Victoria Corderi interviewed Death 
Row inmate Bobby Joe Long for a story 
on serial killers. The Supreme Court of 
Florida overturned his conviction and he 
was retried. The prosecution introduced 
broadcast footage from Corderi’s story for 
its case in chief. Long then subpoenaed the 
nonbroadcast videotape. The trial court 
denied CBS’ motion to quash the sub- 
poena without making any findings of fact. 
On appeal, the appellate court made its 
own findings under the three-part test and 
found the nonbroadcast videotape was 


relevant because the trial court had admit- 
ted the broadcast exerpt. Furthermore, 
there was no other source for the taped 
interview besides Long himself who did 
not remember what he said. The court in- 
dicated need for the material was more 
compelling in the criminal context than in 
civil matters. Even though the court ap- 
proved its use, the videotape was not 
shown at trial and Long was convicted. 

In another criminal case, but where the 
reporter himself was subpoenaed to testify, 
the Third District Court of Appeal rejected 
application of the privilege to nonconfiden- 
tial information, denied existence of the 
three-part test and said the burden of 
proof should be on the journalist who as- 
serts a qualified privilege.!° A Miami 
Herald reporter witnessed an arrest at the 
Miami International Airport and the sus- 
pect later challenged the arrest and search: 
He subpoenaed the reporter to testify at a 
discovery deposition. Unequivocally reject- 
ing the reporter’s claim of privilege, the 
court said it had “utterly no application to 
information learned by a journalist as a 
result of being an eyewitness to a relevant 
event in a subsequent court proceeding.” 
Similarly, in Satz v. News & Sun-Sentinel 
Co., 484 So. 2d 590 (Fla. 4th DCA 1985), 
the Fourth District Court of Appeal said 
a journalist had no first amendment privi- 
lege to refuse to produce evidence of a 
crime, in the form or photographs, to the 
state attorney.!! 


Unwarranted Hostility 

As shown above, some courts show ex- 
treme hostility toward the idea of a first 
amendment newsgathering privilege de- 
spite substantial precedent upholding the 
privilege. The Third District Court of Ap- 
peal, for example, was willing to consider 
a privilege for confidential sources but 
could not see any burden placed on the 
media by disclosure of nonconfidentially 
obtained information. It distinguished be- 
tween evidence subpoenaed in civil cases 
and in criminal cases. The Fifth District 
Court of Appeal was not troubled by re- 
quiring disclosure of news photographs 
from an accident scene because the pho- 
tographer was “off-duty.” 

These distinctions have no relevance to 
the encumbrance placed on newsgathering 
when lawyers seek shortcuts to their jobs 
by relying on “evidence” compiled by jour- 
nalists. Most sources for news do not re- 
quest confidentiality. But they might if 
they knew their cooperation with reporters 
would involve them in court proceedings. 
There is little doubt that the public benefits 
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from knowing the names of people quoted 
in news stories rather than relying on “un- 
named sources.” There are difficult cases 
where information from a reporter or pho- 
tographer could mean life or death for a 
criminal defendant. But these cases are ex- 
tremely rare and judges should scrutinze 
the relevance of the information sought. 
Also rare are instances when the societal 
interest in prosecution of criminals justifies 
actions by the state attorney to subpoena 
evidence from reporters and infringe on 
first amendment rights. 

Perhaps the least compelling distinction 
made by a court is the “off-duty” argu- 
ment. An off-duty photographer will not 
reject an opportunity to get important pic- 
tures. That photographer is not collecting 
photos for a family album but is taking 
them for a purpose — to be used in the 
newspaper or on television. Some courts 
and lawyers seem to forget that “the press” 
is the only business specifically protected 
by the Constitution.'2 There are few 
circumstances which justify the bur- 
den placed on it by subpoenas for informa- 
tion gathered by reporters and 
photographers. 0 


' Branzburg v. Hayes, 408 U.S. 665, 707 
(1972); Tribune Co. v. Huffstetler, 489 So. 2d 
722 (Fla. 1986). 

2 See Tribune Co. v. Huffstetler, 489 So. 
2d 722 (Fla. 1986); Morgan v. State, 337 So. 
2d 951 (Fla. 1976). 

3 O'Neill v. Oakgrove Construction Co., 
523 N.E. 2d 277, 279 (1988). 

4 Miller v. Mechlenburg County, 602 F. 
Supp. 675; 679 (W.D:N.C. 1985). 

5 Miami Herald. Publishing Co. v. Tornillo, 
418 U.S. 241, 258 (1974). 

6 See, e.g., United States v. Cuthbertson, 
630. F. 2d 139, 147 (3d Cir. 1980); Loadholtz v. 
Fields, 389 F. Supp. 1299, 1303 (M.D. Fla. 
1975). 

7 See, e.g., O’Neill v. Oakgrove Construc- 
tion, Inc., 523 N.E. 2d 277, 283 (N.Y. 1988). 
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811 F. 2d 136, 143 (2d Cir. 1987), cert. denied, 
107 S. Ct. 1891; In re Consumers Union, 495 
F. Supp. 582, 586 (S.D.N.Y. 1980); Loadholtz 
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(burden shifts to discovering party to overcome 
privilege). 

'l See also.U.S. v. The LaRouche Cam- 
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ENVIRONMENTAL & LAND USE LAW 


The Flexible New Approach 
to DRI Aggregation 


ince the inception of the develop- 
ment of regional impact (DRI) 
process in 1972, the State Land 
Planning Agency has struggled 
with the problem of how to define a “de- 
velopment” for purposes of determining 
whether it should be subjected to DRI re- 
view. Recently, the legislature adopted new 
criteria to be used by the Department of 
Community Affairs (DCA) in determining 
when two or more ostensibly separate de- 
velopments should be considered one —or 
be “aggregated” — in order to determine 
whether the combined projects should un- 
dergo DRI review.! 

No longer are there hard and fast rules. 
Instead, there is a flexible, subjective ap- 
proach to determining aggregation for 
developments to which these new criteria 
apply. As a result, developers, landowners, 
and lenders must take special care in as- 
sessing projects to determine the potential 
applicability of F.S. Ch. 380. They also 
must learn to live with a great deal more 
uncertainty about the status of their 
projects. 

Prior to these changes, Ch. 28-11 of the 
Florida Administrative Code prescribed 
the circumstances under which DCA could 
aggregate ostensibly separate develop- 
ments. Adopted by the Administration 
Commission in 1986 as directed by the leg- 
islature,? the rules required the existence 
of each of four factors in order for devel- 
opments to be aggregated.> Those factors 
were: (1) Evidence of common ownership 
or majority interest in the developments; 
(2) a master plan governing the develop- 
ments; (3) voluntarily shared infrastructure 
such as roads or drainage systems; and (4) 
physical proximity to one another. Absent 
any one of these factors, aggregation could 
not be mandated. 

On January 8, 1988, DCA Secretary 
Thomas Pelham requested that the Gover- 
nor and Cabinet revise the 1986 rules 
because the rules did not ensure that 
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ostensibly separate, but obviously inte- 
grated developments are reviewed under 
the DRI process.‘ In the six-page memo- 
randum in which he made this request, 
Secretary Pelham identified three “flaws” 
in the 1986 rules. He subsequently pro- 
posed revisions to the statute authorizing 
aggregation, and ultimately the legislature 
enacted Ch. 88-164, Laws of Florida, 
which sets forth a more discretionary ap- 
proach to determining when developments 
may be aggregated. 

Developers, landowners, and lenders 
must heed this new statute and the new 
rule which implements it.5 If ostensibly 
separate developments are “physically 
proximate” and subject to a “unified plan 
of development,” they must be aggregated 
to determine whether they are subject to 
DRI review. 

Certain developments are exempt from 
this new regimen. Foremost among these 
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are developments authorized to commence 
development prior to September 1, 1988, 
but only when all developments with 
which such a project might be aggregated 
also were authorized prior to that date. In 
addition, a development may not be aggre- 
gated with an approved DRI, although 
that development may be considered a 
DRI in its own right or a substantial devia- 
tion from the DRI project under F.S. 
§380.06(19). Two or more developments 
which have or will obtain DRI develop- 
ment orders may not be aggregated with 
one another. Completion of any project 
with vested development rights under Ch. 
380 is not subject to aggregation with an- 
other development.® 


New Criteria for DRI 
Aggregation 
@ Physical Proximity 

The 1988 statute establishes “physical 
proximity” of developments as the one 
mandatory prerequisite to aggregate two 
or more developments in all cases.” The 
1986 rules also required physical proxim- 
ity, but narrowly defined the term so that 
developments would be physically proxi- 
mate only if their boundaries were co- 
terminous or they were separated only by 
a publicly owned park or road, railroad, 
canal or similar right-of-way that did not 
prevent access between the projects.’ 

Under the new definition, developments 
generally will be considered physically 
proximate if they are within one-fourth 
mile of each other in urban areas or one- 
half mile of each other in rural areas. This 
more expansive definition has particular 
significance for downtown developers and 
large landowners. Indeed, large landown- 
ers interested in selective development of 
their property should note that develop- 
ments will be considered physically proxi- 
mate when they are as much as two miles 
apart if they are separated by property 
owned or controlled by a person who 


Fe 


owns a “significant legal or equitable inter- 
est” in the developments sought to be 
aggregated.? 
© Unified Plan of Development 

The other requirement for aggregation 
is a determination by DCA that the pro- 
jects are subject to a “unified plan of devel- 
opment.”!© The 1986 rules also required 
such a determination, but it was to be 
based on three mandatory components — 
physical proximity, shared infrastructure 
and a master plan.'! The 1988 legislation 
eliminates the three-part test fora unified 
plan and replaces it with a “Chinese menu” 
of five criteria. The existence of any two 
criteria entitles DCA to determine the 
existence of a unified plan and, there- 
fore, to aggregate physically proximate 
developments. 


Ownership, Control or 
Management 

The first criterion on the “Chinese 
menu” is whether the same person has 
ownership, control or management over 
certain aspects of the developments.!2 The 
1985 statute had required “common own- 
ership or majority interest” in the develop- 
ments in all cases.'3 These terms were 
defined to include only a fee simple inter- 
est, a leasehold in excess of 30 years, or 
more than 50 percent ownership in the de- 
velopments, and in all cases the requisite 
interest had to be held by the same person 
at the time physical development of the 
projects began or when a master plan was 
submitted for them.!4 

Secretary Pelham argued that this 
tightly drawn definition “ignores the fact 
that common ownership or majority inter- 
est may have existed at other times” rele- 
vant to determining whether the projects 
were in fact a unified development.!5 In 
other words, by arranging ownership inter- 
ests, developments could avoid the DRI 
process. 

The 1988 legislation and new implement- 
ing rule relax the “common ownership or 
majority interest” factor in three ways. 
First, they make this criterion nonmanda- 
tory. Second, they do not state any time 
when the requisite interests must have ex- 
isted. And third, they cover more interests 
relevant to determining the existence of a 
unified plan. 

“Common ownership or majority inter- 
est” was reformulated as “a significant 
legal or equitable interest” in the develop- 
ments.'6 As defined by DCA in the new 
rule,!? this term now means more than a 
25 percent interest, or an option to ob- 
tain such as interest, in a fee simple 


estate, a leasehold of more than 30 years, 
a life estate, the mineral rights in a mining 
development, or “similar equitable benefi- 
cial, or real property interests” in the 
developments. !® 

Other interests may satisfy this first cri- 
terion on the “Chinese menu.” Regulators 
may rely on “retained or shared control of 
the developments,” or “common manage- 
ment of the developments controlling the 
form of physical development or disposi- 
tion of parcels.”!9 The new rule does not 
define either of these two formulations, 
leaving their meanings to be fleshed out 
on a case-by-case basis. However, develop- 
ers should be aware that this criterion may 
be met as a result of deed restrictions for 
parcels they sell to others in their projects. 
The use of the same managers, project 
planners and other consultants, or sales or 
leasing agents may also amount to the re- 
quired control. 

From the onset of review of the 1986 
rules, developers, landowners, and lenders 
were concerned that the financing of sepa- 
rate developments by the same lender not 
be a basis for aggregation. The statute ad- 
dresses that concern by providing that, in 
determining whether one person holds the 
requisite interests in the developments, 
regulators may not consider the fact that 
“the same lender has a financial interest, 
including one acquired through foreclo- 
sure, in two or more parcels, so long as the 
lender is not an active participant in the 
planning, management or development of 
the parcels in which it has an interest.” 


Closeness in Time 

The second criterion that may be used 
to determine the existence of a unified plan 
of development is whether there exists a 
“reasonable closeness in time” between the 
completion of up to 80 percent of one 
development and the submission to a 
governmental agency of a “master plan” 
or a series of plans or drawings for another 
development indicating “a common devel- 
opment effort” for the two projects.”! 

Under the new rule, the occurrence of 
these two events within five years will sat- 
isfy the criterion. The rule prescribes the 
circumstances which constitute “the 
completion of 80 percent or less” 
of a residential, a nonresidential, or a 
mixed-use development.22 However, in 
determining the degree of completion of a 
development, regulators may not consider 
the sale of unimproved parcels in which 
the seller does not retain “significant con- 
trol of the future development of the 
parcels.”23 


Of particular importance in application 
of this criterion is a provision excluding 
from aggregation any “activities” leading 
to adoption of a local government compre- 
hensive plan element or amendment under 
F.S. Ch. 163.2% Accordingly, maps, dia- 
grams, or other plans submitted by a de- 
veloper to any governmental agency as 
part of the local planning process may not 
be considered when DCA determines 
whether a master plan was submitted for 
the developments to be aggregated. This 
exclusion was intended to foster landowner 
participation in the planning process. 


Submitted Master Plan 

The third criterion is whether a “master 
plan or series of plans or drawings” cover- 
ing the developments was submitted to one 
of six enumerated governmental entities. 
Under the 1986 rules, a “master plan” 
could be found in one of two ways from 
documents submitted to a local govern- 
ment — either from drawings or diagrams 
which depicted an integrally planned pro- 
ject or, in jurisdictions in which no draw- 
ings were required for development 
approval, from recorded or legally binding 
written representations establishing the 
form of development or disposition of par- 
cels.26 Secretary Pelham argued that this 
formulation prevented DCA from aggre- 
gating developments in jurisdictions which 
did not require either master plans graphi- 
cally depicting a project or recorded or le- 
gally binding instruments.2” 

The 1988 legislation carries forward the 


essence of the 1986 rules. However, neither - 


the statute nor the new rule defines “master 
plan,” allowing DCA wide latitude in what 
submitted documents it considers to be a 
master plan for aggregation purposes. 

Certain instruments have been excluded 
from-consideration as a submitted master 
plan. First, all materials not submitted to 
one of the prescribed governmental entities 
are excluded from consideration by defini- 
tion. This exclusion protects internal plans, 
conceptual drawings, and sales plans. Sec- 
ond, materials submitted to a local govern- 
ment as part of the local comprehensive 
planning process may not be considered a 
“master plan” under the comprehensive 
planning activities exclusion. Otherwise, 
the purpose of the legislature in adopting 
the exclusion —promoting landowner in- 
volvement in the comprehensive planning 
process — would be defeated. 

In addition, in establishing the existence 
of a submitted master plan, DCA may not 
rely solely on a master drainage plan or a 
utility’s master utility plan, if it was 
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required by the Public Service Commission 
or a general-purpose local government.” 
The existence of such plans may buttress 
a finding that another document consti- 
tuted a submitted master plan, but neither 
a drainage plan nor a required utility mas- 
ter plan may itself serve as such a plan for 


ments voluntarily share infrastructure “in- 
dicative of a common development effort 

r... designated specifically to accommo- 
date the developments sought to be aggre- 
gated.”89 Secretary Pelham identified the 
counterpart provision of the 1986 rules as 
“the most abused” provision.3! One 


aggregation purposes.”9 abuse cited by him occurred when 
developers would persuade a local govern- 
Shared infrastructure ment to “require” them to share infrastruc- 


The fourth criterion, and one of the 
most troublesome, is whether the develop- 


ture—mandate that subdivision roads con- 
nector drainage plans not conflict—as 
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a condition of development approval. On 
the other hand, developers argued 
that such cooperation fosters good 


The 1988 legislation eliminates this 
means of circumventing aggregation 
because under it DCA may aggregate 
developments without relying on shared 
infrastructure. Moreover, it specifies the 
only six governmental entities which may 
“require” the sharing of infrastructure so 
that it may not be considered for purposes 
of aggregation. This list does not include 
such entities as community development 
districts and other special-purpose local 
governments which regulators may con- 
sider an alter ego for developers until con- 
trol passes to individual landowners. 

The new rule narrows the prior exclu- 
sions. It provides that infrastructure-shar- 
ing required by a local comprehensive 
plan, local ordinance or state statute or 
rule does not satisfy this aggregation crite- 
rion. However, it is ambiguous on whether 
infrastructure-sharing required by an indi- 
vidual zoning action or development per- 
mit is still protected if it is not based on a 
explicit provision of a statute, rule, ordi- 
nance, or plan. The prior exclusion for the 
sharing of parks has been limited,32 
as has the prior exclusion for publicly fi- 
nanced drainage or stormwater manage- 
ment facilities.>3 

Of particular significance in evaluating 
this criterion is the exclusion for drainage 
improvements not designed to accommo- 
date development activities listed in F.S. 
§380.0651(3) and F.A.C. Ch. 28-24, or 
“which are not designed specifically to ac- 
commodate the developments sought to be 
aggregated.”34 This exclusion will prevent 
drainage improvements intended for agri- 
cultural operations over a large tract of 
land, whether owned by one or more land- 
owners, from being used as a basis for ag- 
gregation in the event discrete parcels are 
subsequently developed. 

The fifth criterion for a unified plan of 
development is whether there is a “com- 
mon advertising plan or promotional 
scheme” covering the developments. This 
criterion will cover sales brochures and 
similar materials which depict the two de- 
velopments as one and are used to pro- 
mote sales or leases.35 

The new aggregation statute and rule 
contain a number of traps for the unwary, 
which could raise the prospect that devel- 
opers, landowners, and lenders are in the 
DRI process even without the intention to 
jointly plan and develop projects. Actual 
implementation of the discretionary rule 
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will rest with the DCA. If the language of 
the statute and rule is interpreted literally, 
a lender who forecloses on a property 
within physical proximity to another devel- 
opment in which it is participating might 
find that its activities constitute the active 
“planning, management, or development 
of the parcels.” If the lender actively par- 
ticipates, he has satisfied one of the two 
criteria necessary to demonstrate a unified 
plan of development and thus, given physi- 
cal proximity, two of the three total crite- 
ria necessary to aggregate the projects. 
Sharing infrastructure is another way in 
which developers, landowners, and lenders 
may face DRI aggregation. For example, 
developers previously could donate parks 
and, if they were shared with a physically 
proximate development, this sharing 
would not be considered for aggregation 
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purposes.3”7 Now, sharing under such cir- 
cumstances may be a basis for aggregation. 
Accordingly, a developer with more than 
one project should be cautious with any 
park donations, because if the park is 
shared by more than one of his projects, it 
may constitute voluntary infrastructure- 
sharing. And, if DRI aggregation is possi- 
ble, a developer may wish to ensure that 
any publicly financed drainage or storm- 
water improvements are not designed 
solely to serve his projects. 

In light of the uncertainties and new re- 
straints, one significant feature of the new 
tule is provision of two existing but now 
formally identified mechanisms by which 
a developer may ask DCA whether two or 
more developments are subject to aggrega- 
tion. The developer may seek a binding 
determination similar to binding letters of 
interpretation authorized by Ch. 380 for 
determinations of development status and 
vested rights or may seek an informal, 
nonbinding “clearance letter.”38 

The new statute also contains one inno- 
vation that may enable developers to pro- 
vide infrastructure for their developments 
without subjecting them to aggregation. 
The statute authorizes DCA to enter into 
binding “nonaggregation agreements” un- 
der which two or more developers may 
jointly plan, donate, finance, build or use 
infrastructure without that activity being a 
basis for aggregation.*? The developers 
must demonstrate that the infrastructure 
by the agreement is in the public interest, 
and it must subsequently be determined to 
be consistent with local comprehensive 
plan and land development regulations. 
This provision provides a mechanism for 
developers to undertake needed infrastruc- 
ture without placing their projects in jeop- 
ardy of aggregation. 


Conclusion 

The flexibility of the 1988 aggregation 
statute and its implementing rule means 
developers, landowners, and lenders must 
think through each step of the develop- 
ment process with the prospect of aggrega- 
tion in mind. When appropriate, they 
should consider entering into nonaggrega- 
tion or potential DRI responsibility agree- 
ments with other developers. They also 
may wish to seek guidance from DCA un- 
der the new procedures for determining ag- 
gregation status. 0 
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LEGAL NEEDS OF CHILDREN 


The Education of the 


n November 25, 1975, the Con- 
gress of the United States en- 
acted Public Law 94-142, 20 
USC 1400, entitled the “Educa- 
tion for All Handicapped Children Act of 
1975.” It mandated that all handicapped 
children between the ages of five years and 
21 years obtain a free and appropriate pub- 
lic education, regardless of the nature or 
severity of their handicap. The states had 
the option of extending these benefits to 
handicapped children from three years of 
age, and Florida has exercised that option. 

This article reviews and discusses the 
main features of this act and their implica- 
tions for those in society who are sensitive 
to the legal rights and needs of children, 
including parents, pediatricians, attorneys, 
and other advocates for children. 

The findings that led Congress to pass 
this Act indicated that there were more 
than eight million handicapped children in 
the United States; that more than half of 
the handicapped children in the United 
States were not receiving appropriate edu- 
cational services which would enable them 
to have full equality of opportunity; that 
one million of the handicapped children in 
the United States were excluded entirely 
from the public school system; and that 
state and local educational agencies, hav- 
ing the responsibility to provide education 
for all handicapped children, had financial 
resources inadequate to meet the special 
educational needs of handicapped chil- 
dren. Therefore, it was in the national 
interest that the federal government assist 
state and local efforts to provide programs 
to meet the educational needs of handi- 
capped children in order to assure equal 
protection of the law. 

The purpose of this Act was “to assure 
that all handicapped children have avail- 
able to them . . . a free appropriate public 
education which emphasizes special educa- 
tion and related services designed to meet 
their unique needs, to assure that the rights 
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of handicapped children and their parents 
or guardians are protected.” 


The Individualized 
Education Program 

The basic element of the Act is the Indi- 
vidualized Education Program (IEP) 
which requires a written statement for each 
handicapped child developed in any meet- 
ing by a representative of the local educa- 
tional agency, the teacher, and the parents 
or guardian of the child. Thus, the parents 
became and had the right to be collabora- 
tors in the educational decisionmaking for 
the first time. Moreover, the school sys- 
tems which had previously developed 
curriculum solely based on group needs 
now had to provide a unique prescriptive 
plan for each child. 

The IEP must include a number of sig- 
nificant considerations. It must indicate 
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the present levels of educational perform- 
ance of the child, annual goals, including 
short-term instructional objectives, and spe- 
cific educational services to be provided to 
the child. Additionally, the IEP must con- 
tain the extent to which the child will be 
able to participate in regular educational 
programs, the projected date for initiation 
and anticipated duration of services, and 
appropriate objective criteria and evalu- 
ation procedures and schedules for deter- 
mining, on at least an annual basis, 
whether instructional objectives are being 
achieved. 


Parental Rights 

Parental rights and privileges are deline- 
ated clearly. The Act requires the partici- 
pation and consultation of the parent or 
guardian of each child. They (1) may ex- 
amine all relevant records with respect to 
the identification, evaluation, and educa- 
tional placement of their child; (2) are 
entitled to obtain an independent educa- 
tional evaluation of their child, performed 
outside the local school system; and (3) 
must receive prior written notice whenever 
the IEP process is initiated or changed, 
(the notice must be in the parents’ native 
language); and (4) must have an opportu- 
nity to present complaints with respect to 
any matter relating to the individual 
education plan. 


Due Process 

Another major innovation in the Act is 
the due process aspects, including legal ac- 
cess to the state and federal courts. Parents 
that have presented a complaint are enti- 
tled to an impartial due process hearing 
conducted by the state educational agency 
or by the local educational agency. Any 
party may appeal the decision to the state 
educational agency for an impartial re- 
view. In the hearing, virtually the full 
range of due process protections are pro- 
vided. Any party has the right to be 
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accompanied and advised by counsel and 
by individuals with special knowledge or 
training with respect to the problems of 
handicapped children; to present evidence 
and confront, cross-examine and compel 
the attendance of witnesses; to a verbatim 
record of the hearing and the right to writ- 
ten findings of fact and decisions. Finally, 
any party shall have the right to bring civil 
action with respect to the complaint in any 
state court or competent jurisdiction or in 
a district court of the United States. 


Specific Learning Disabilities 
Children with specific learning disabili- 
ties are recognized in the Act as being 
handicapped children. The term “children 
with specific learning disabilities” is de- 
fined as those children who have a disorder 
in one or more of the basic psychological 
processes involved in understanding or in 
using language, spoken or written. This dis- 
order may manifest itself in imperfect 
ability to listen, think, speak, read, write, 
spell, and do mathematical calculations. 
The term does not include children who 
have learning problems which are primar- 
ily the result of visual, hearing or motor 
handicaps, of mental retardation, of emo- 
tional disturbance, or environmental, 
cultural or economic disadvantage. 


Other Features 

Some of the other main features of the 
Act are described below. 
© The educational system is now required 
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to provide “related services,” which were de- 
fined to include transportation, speech 
pathology and audiology, psychological 
services, physical and occupational ther- 
apy, and counseling services. These serv- 
ices had been traditionally obtained only 
in other settings, such as mental health 
units or cerebral palsy centers. 

© The state must identify, locate, evaluate, 
and provide benefits to all handicapped chil- 
dren within the state, regardless of the 
severity of their handicap. 

®@ States must develop a child-find pro- 
gram to ensure that those children who are 
in need of special education and related 
services are “identified, located and evalu- 
ated... .” 

© The least restrictive environment 
concept was developed to ensure to the 
maximum appropriate extent handicapped 
children are educated with children who 
are not handicapped. Special classes, 
separate schooling or other removal of 
handicapped children from the regular 
educational environment, nearest to their 
home, should occur only when the nature 
or severity of the handicap is such that 
education in regular classes with the use of 
supplementary aids and services cannot be 
achieved satisfactorily. 

© Testing and evaluation materials must 
not be racially or culturally discriminatory 
and must be administered in the child’s na- 
tive language or mode of communication. 
© State educational agencies bear the re- 
sponsibility for implementing and enforc- 
ing the Act. 

© Handicapped children in private schools 
and facilities will be provided special edu- 
cation and related services (in conformance 
with the IEP as required by the Act) at no 
cost to their parents or guardian, if such 
children are placed by the state or appro- 
priate local educational agency. 

® Each state must form an advisory panel 
to advise state educational agencies of un- 
met needs of handicapped children and 
assist the state in other ways, such as su- 
pervising the annual state report. 

© Each state must have a comprehensive 
system of personnel development that 
includes training of instructors and sup- 
port staff and dissemination of research 
information. 

© The local educational agency must estab- 
lish, or revise, an individualized education 
program for each handicapped child at the 
beginning of each school year and must 
review, and if appropriate revise its provi- 
sions periodically, but not less than 
annually. 

© If the state educational agency, after rea- 
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sonable notice and opportunity for a hear- 
ing, finds that a local educational agency 
has failed to comply with any requirement 
of the Act, it may withhold funds from the 
local educational agency and may use 
these funds to provide special services to 
children not receiving educational help 
from the local agency. 

This broad, sweeping legislation was a 
major milestone for the large number of 
handicapped and learning disabled chil- 
dren who, prior to the Act, were receiving 
no or inadequate education. To those with 
a handicapped child, this was an anti- 
discrimination statute, because prior to 
this Act many children were denied an edu- 
cation because of their handicap. The Act 
mandates special education for all handi- 
capped children in the covered age group, 
regardless of the severity of their handicap 
and, as a result, it includes such diverse 
problems as the profoundly mentally 
retarded, and children dependent on a 
ventilator. 

There was no exclusion from the respon- 
sibility of the education agencies to pro- 
vide the special education because there 
were inadequate funds available or a lack 
of appropriate programs existing already 
at the local educational agency. The Indi- 
vidualized Education Program was estab- 
lished as the norm for children not able to 
learn by the standard educational pro- 
grams. A prescriptive plan, based on the 
child’s needs, could supersede a current stan- 
dard educational curriculum. 

The recognition that there are children 
whose brains process information differ- 
ently than others and who may suffer 
under standard educational programs is a 
major milestone for the relatively large num- 
ber of children who currently are recog- 
nized as children having a specific learning 
disability. The educational system must rec- 
ognize that there are needs other than 
those that fall in the typical domain of edu- 
cation that can influence the success of an 
educational program. These fall under the 
category of related services, e.g., speech 
therapy, or psychiatric counselling, and un- 
der this Act, if they impact on a child’s 
potential educational success, must be pro- 
vided under the education umbrella. 

Parents become equal partners with the 
professional educators in the public school 
system in the decisionmaking about the edu- 
cational needs of their children and the 
recommended solutions. 

Due process in the law, with legal 
recourse to the courts, when there is an 
impasse with the local educational system, 
is an essential element for the successful 
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implementation of this Act. 


Discussion of Problems 
In a 1986 report, “Educating Students 
with Learning Problems—A Shared Re- 
sponsibility,” Madeleine Will, assistant 
secretary, Office of Special Education and Re- 
habilitative Services, U.S. Department of 
Education, explained to the Education Sec- 
retary some of the successes and some of 
the problems after 10 years of the Act. 
The dropout rate, i.e., the number of stu- 
dents who do not graduate from high 
school, is abominably high. In Florida that 
figure has been recently reported to be 
more than 40 percent. Many of these are 
students with learning problems who have 
not succeeded in special education pro- 
grams. The consequences of our lack of 
success in helping students with learning 
problems show up as other problems, such 
as not being able to get and keep jobs, pov- 
erty, social isolation, crime and prison over- 
crowding. 
Many students with unique learning 
problems do not fit neatly into the special 
education programs existing in a local 
school district because of a lack of empha- 
sis on the individual student needs. Ms. 
Will emphasizes, “The assistance the child 
needs in addressing his or her learning prob- 
lem is, in many cases, predetermined by 
the availability of a particular program. 
Not enough attention is given to assessing 
individual learning needs and tailoring a 
specific program to meet those needs.” 
Children are taken out of a regular class- 
room to attend a “resource room” for spe- 
cial help in a certain area, such as reading 
or math. However, during this special in- 
struction, they may be missing vital in- 
struction that their peers are receiving in 
the regular classroom, further contributing 
to the special student’s academic difficul- 
ties. 

The Individual Education Plan should 
be prescriptive (i.e., designed for the 
unique needs of that child) and may 
include such items as modification of cur- 
riculum, special educational materials, 
recognition of a child’s speed of learning, 
more environmental structure, more instruc- 
tional time, smaller groups, and smaller 
teacher to pupil ratios. There are many 
IEP’s which could be classified as “ge- 
neric,” i.¢., without these special qualifica- 
tions and applicable to many special 
education students with varied handicaps. 

In many cases under present rules and 
regulations, special help for students with 
learning problems can be triggered only af- 
ter their problems have become severe 
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enough for them to become eligible for spe- 
cial programs. “The time to work on a read- 
ing problem is when it appears, not three 
years later when it is becomes serious 
enough to warrant specialized services,” 
Ms. Will said. 

There is a problem called timeliness. 
Many states have 30-day timeliness, in that 
the school district has 30 working days, or 
six calendar weeks, from the time a child 
has been proposed as a possible candidate 
for special education until the IEP meeting 
has occurred and the IEP delineated. In 
Florida, there are no such definitive guide- 
lines. 

The least restrictive environment issue is 
an increasingly significant problem. When 
PL94-142 first appeared, there was a di- 
lemma because few people had experience 
in the education and problems of the handi- 
capped child. The education personnel 
decided to group similar problems in order 
to gain experience in their management. 
The result was the establishment of centers 
for handicapped children. Now that the ex- 
perience has been gained and digested, the 
need for LRE must be reexplored in the 
light of the advantages/disadvantages for 
that child to be separated from the child’s 
nonhandicapped peers, vis-a-vis the mone- 
tary implications to the local school agency 
of providing services in many locations. 

Parents are not full and equal collabora- 
tors in this prescriptive educational proc- 
ess. Many are given a document to sign 
and approve without adequate knowledge 
of the significance of the testing. Many are 
denied their right to participate fully be- 
cause they may not fully realize to which 
program they are committing their child, 
such as a varying exceptionalities program 
in which children of different ages and of 
different needs and classifications (emotion- 
ally handicapped, retarded of different 
degrees, educationally mentally handi- 
capped and some specific learning disabili- 
ties) may be taught by one teacher in the 
same classroom. Many are unaware of the 
extent of their due process capabilities. 


Role of the Legal Profession 

This federal statute provides redress to 
the judicial system after administrative re- 
views and efforts to resolve a dispute. In 
many states, judicial intervention has been 
an effective means for achieving change 
and resolution cf the educational problems 
of the handicapped child. Rarely does it re- 
sult in court action. The lawyer’s role is 
usually one of a professional advocate 
rather than an adversary. A letter, with a 
heading of an attorney-at-law, can be a 


powerful tool in achieving an appropriate, 
free public education for a handicapped 
child. 

On August 5, 1986, PL99-372, the Handi- 
capped Children’s Protection Act of 1986, 
was signed into law. This statute provides 
for attorneys’ fees and costs for parties 
who have prevailed in any action, adminis- 
trative and court, or proceeding brought 
under the Education for All. Handicapped 
Act. A party may secure an award of attor- 
neys’ fees and costs for administrative 
hearings even when the party has not 
found it necessary to litigate the case in 
state or federal court. 

Some of the situations that might drive 
a parent to seek the advice of a lawyer are: 
© Request to be included in the develop- 
ment of the IEP and to offer sufficient 
input in the provisions of the special edu- 
cational plan. 
© Desire for an education appropriate for 
the child, but perception that implementa- 
tion of the provisions of the IEP has been 
inconsistent or less than optimal. 
© Contention that the placement in a spe- 
cial classroom with other special education 
students with different needs is inappropri- 
ate to their child’s needs. 
© Placement of the child in a program 
that already existed because it was more 
cost-effective for the school district, but 
did not fully address their child’s unique 
problems. 
© Desire to invoke least restrictive environ- 


ment concepts, when a child is bused from 
one district without a specific special edu- 
cation program to another of a distance of 
twenty miles or more. 

© Dissatisfaction with their child’s aca- 
demic progress, after asking the school 
authorities for a second, independent assess- 
ment and opinion outside the school sys- 
tem and that request being denied. 

© Belief that their child has special needs 
while the school system feels the child 
doesn’t fall within the current regulations. 
® Desire for a promised evaluation, which 
has not been timely, because of the school 
district’s claim that there are many on the 
list ahead of them. 


Conclusion 

PL94-142 is exciting and wonderful, but 
it is not completely effective unless prop- 
erly implemented. Parents’ rights and 
knowledge of those rights are crucial. The 
tools for meaningful help for the handi- 
capped are available, but attorneys and 
parents must ensure its optimal effective- 
ness: 
This review, prepared by a pediatrician 
interested in the cognitive and behavioral 
development of children, outlines the sali- 
ent issues of a federal statute concerning 
the education and related services or handi- 
capped children. Members of the legal 
profession are urged to join as advocates 
for children with legal needs in this impor- 
tant area.) 
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Berne-ing Down the House 
(and Senate): The Berne Convention 
Implementation Act of 1988 


n October 31, 1988, President 

Reagan signed a bill! amending 

existing copyright law (1976 

Copyright Act or 1976 Act) to 
make United States law compatible with 
the Berne Convention for the Protection 
of Literary and Artistic Works,” often re- 
ferred to as the world’s oldest and most 
respected international copyright treaty. 
The following analysis highlights this new 
law and suggests how practitioners can ef- 
fectively incorporate the changes into their 
practice. This article also discusses the im- 
pact on the future of intellectual property 
law of the unadopted moral rights provi- 
sion of the Berne Convention. 


History of the Berne 
Convention 

In 1886, representatives of eight nations 
convened in Berne, Switzerland, to formu- 
late a simple, multilateral treaty respecting 
creative rights. The Berne Convention cul- 
minated more than 25 years of study and 
conferences undertaken by representatives 
of authors, artists, journalists, publishers, 
academics, and governments. While the 71 
member-countries of the Convention cur- 
rently include such industrialized nations 
as Japan, Canada, and France, developing 
countries such as Benin and Sri Lanka also 
are members of the Berne Convention.‘ 
Significant members of the international 
community who are not members of the 
Convention include the Soviet Union and 
the People’s Republic of China.5 


Effects of the Berne 
implementing Legislation 
Congress’ purpose in enacting the Berne 
Convention Implementation Act (BCIA) 
was to allow the United States to join the 
Berne Convention. According to commen- 
tators® and Representative Robert W. 
Kastenmeier, the chief congressional archi- 
tect of the Berne implementing legislation, 
“the central feature of Berne is its prohibi- 
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tion of formalities.”’? This statement, 
however, should not influence copyright 
practitioners to change their practice in 
light of the new law. Specifically, although 
the United States may no longer base 
copyright protection on strict adherence to 
notice and registration requirements, the 
Copyright Act, as amended by the BCIA, 
still requires adherence to certain formal 
requirements for the pursuit of various 
remedies, licenses, and exemptions. The 
prudent copyright practitioner, therefore, 
will continue to advise clients to follow the 
notice and registration requirements of the 
1976 Act. 


One formality textually eliminated by . 


the BCIA is the requirement under §401 
of the 1976 Copyright Act that “notice of 
copyright as provided by this section shall 
be placed on all publicly distributed copies 
from which the work can be visually per- 
ceived....” The BCIA has done away 
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with this requirement of mandatory copy- 
right notice in §7 of the implementing 
legislation, in which Congress replaced the 
words “shall be placed on all” with the 
phrase “may be placed on.”? 

Considering the law in existence before 
the enactment of the BCIA, this change 
seems purely cosmetic. Under the 1976 
Act, complete omission of copyright notice 
on a published work never necessarily 
guaranteed the loss of copyright protec- 
tion. Under §405 of the 1976 Act, omission 
of copyright notice did not invalidate the 
copyright in a work if registration for the 
work was made before publication of the 
work, or was made within five years after 
publication of the work without notice, 
and a reasonable effort was made to add 
copyright notice to all works distributed 
to the public after the omission of notice 
had been discovered.! Thus, by adding the 
requisite notice within this five-year 
period, the creator of the work was not 
without the benefits of copyright 
protection. 

The most significant effect of the omis- 
sion of such notice occurred in the case of 
“innocent infringement.”!! According to 
§405(b) of the 1976 Act, any person who 
“innocently infringe[d] a copyright, in reli- 
ance upon an authorized copy or phonore- 
cord from which the copyright notice had 
been omitted, did not incur any liability 
for actual or statutory damages under §504 
of the 1976 Act, if the person proved that 
he was misled by the omission of the no- 
tice.!2 While an innocent infringer could 
not be held liable for actual or statutory 
damages, a court in an infringement suit 
could allow or disallow recovery of any of 
the infringer’s profits attributable to the 
infringement, and could enjoin the con- 
tinuation of the infringing activity.!3 

The change in the law from mandatory 
copyright notice to voluntary notice leaves 
unaffected the remedies available against 
innocent infringers. Specifically, the practi- 
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tioner who follows the former mandatory 
notice requirement secures a valuable pro- 
cedural advantage even in light of the 
change in the law.'4 Under §7(d) of the 
BCIA, if notice of copyright in the form 
and position specified in the 1976 Copy- 
right Act appears on published copies of 
the work, a defendant’s assertion of the 
defense of innocent infringement in a copy- 
right infringement suit will not be accorded 
any weight in mitigating actual or statu- 
tory damages.!5 Thus, because the effect 
on “innocent infringers” remains essen- 
tially intact, the U.S. Copyright Office 
strongly recommends and encourages vol- 
untary placement of notice!® of copyright 
on all published works.!7 

In addition to replacing the requirement 
of mandatory copyright notice with the 
option of voluntary notice, the BCIA 
changed the provisions of U.S. copyright 
law affecting the registration of copyrights. 
Prior to the implementation of the Berne 
legislation, registration was a prerequisite 
to an infringement suit. The BCIA has re- 
tained registration as a prerequisite to suit 
for works which originate in the United 
States, but, significantly, the new law pro- 
vides that a Berne Convention work from 
outside the United States!® is exempt from 
the registration requirement.!9 A person 
seeking this exemption for foreign works, 
however, bears the burden of proving to 
the court that the work’s origin is not the 
United States.2° Not surprisingly, the ex- 
emption for works of foreign origin has led 
many American authors and artists to 


“This is Higgins. He’s our contract 
exculpatory clause specialist.” 


claim that they are receiving discrimina- 
tory treatment under the new law. Accord- 
ing to the House Joint Explanatory 
Statement, however, “[{tJhere is no real dis- 
crimination against American authors 
because foreign authors must also register 
in order to obtain the important benefits 
of the presumption of validity [of the copy- 
right] and statutory damages. In essence, 
all authors are treated equally.”2! 

Despite the exemption of foreign works 
from the registration requirement, the 
Copyright Office strongly recommends 
that Berne Convention works whose coun- 
try of origin is not the United States be 
registered on first publication of the work 
to secure two important advantages. First, 
the copyright owner who registers a work 
within five years of first publication re- 
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ceives the benefit of a presumption by the 
court in an infringement suit that the facts 
stated in the certificate of registration are 
true and that the copyright is valid.22 Sec- 
ond, under §412 of the Copyright Act, 
copyright registration within three months 
of publication entitles the copyright owner 
to be eligible for an award of statutory 
damages and attorneys’ fees. 

The practitioner dealing with a work of 
foreign origin should, therefore, be wary 
of the “exemption” from registration of the 
work. While the foreign copyright owner 
need not register a copyright to sue for 
infringement in a United States court, the 
BCIA does not amend §412 of the 1976 
Act to allow for the recovery of statutory 
damages or attorneys’ fees without regis- 
tration of the copyright. Therefore, accord- 
ing to §§412 and 504 of the Copyright Act, 
while an owner of a copyright of foreign 
origin may sue for infringement without 
registering the copyright in the United 
States, such owner is only afforded the 
remedies of an injunction under §502, or 


impoundment of the infringing articles un- 
der §503, and will be unable to sue for 
statutory damages under §504 of the 
Copyright Act. 

In addition to the implementing legisla- 
tion’s changes concerning notice and 
registration, several other aspects of the 
BCIA also merit brief mention. The BCIA 
left unchanged §304(a) of the 1976 Copy- 
right Act, so works first copyrighted before 
1978 may be renewed in the 28th year after 
originally registered to be entitled to an 
extension of copyright protection for an 
additional 47 years. As before the BCIA, 
if the copyright owner fails to register an 
application for renewal or extension, the 
copyright in the work will terminate at the 
expiration of 28 years from the date the 
copyright was originally secured. The 
BCIA, however, did change the amounts 
recoverable for infringements, and now al- 
lows for recovery ranging from $500 to 
$20,000 for ordinary infringement, a maxi- 
mum of $100,000 for willful infringement, 
and a minimum of $200 for innocent in- 
fringement. Finally, one should note that 
the implementing legislation is not retroac- 
tive, so cases pending prior to March 1, 
1989, are governed by the provisions of the 
Copyright Act in existence when the cause 
of action arose. 


Moral Rights 

Although the changes in the copyright 
law brought about by the BCIA have cap- 
tured much attention, their impact will 
likely pale in comparison to that of an un- 
adopted provision of the Berne Conven- 
tion. The issue that generated the most 
fervent debate in both the House and Sen- 
ate and continues to attract the most 
widespread attention is the Berne Conven- 
tion’s potential effect on the recognition of 
moral rights in the United States. 

“Moral rights,” or “droit moral,” are 
rights which exist, in some countries, sepa- 
rately from those of copyright.2 In coun- 
tries which recognize them, these rights 
include rights entitling the author ofa 
work to control various aspects of the 
work, or its “artistic integrity” after owner- 
ship of the work has been transferred to 
someone else. This protection seems re- 
markable to those who equate a work of 
art with a parcel of real estate, and adhere 
to the belief that once “title” of the work 
passes from the creator (artist) to the pur- 
chaser, the purchaser is entitled to do with 
the work what he wants, regardless of the 
wishes of the artist. 

Countries which recognize the moral 
rights of artists protect artists’ rights such 
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as the right to be known as the author of 
the work, the right to prevent others from 
falsely attributing a work to an author 
who has not in fact written the material, 
and the right to prevent others from defac- 
ing or changing the work from its original 
form.25 These countries consider such 
rights to be more analogous to an author’s 
personality than to a property right. 

The 1976 Copyright Act never recog- 
nized or accorded authors and artists 
protection of moral rights.2” Congress’ phi- 
losophy in enacting the Berne implement- 
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ing legislation was, as Congress itself 
defined it, based on a “minimalist” ap- 
proach. In other words, Congress only 
amended the Copyright Act where a clear 
conflict existed between the Act and the 
express provisions of the Berne Conven- 
tion.28 This philosophy allowed Congress 
to avoid adopting the moral rights provi- 
sions of the Berne Convention. 

Article 6bis of the Berne Convention has 
been the source of the most widespread 
dispute concerning the Berne implement- 
ing legislation. This section provides the 
following: 

(1) Independently of the author’s economic 
rights, and even after the transfer of said rights, 
the author shall have the right to claim author- 
ship of the work and to object to any distor- 
tion, mutilation or other modification of, or 
other derogatory action in relation to said 


work, which would be prejudicial to his honor 
or reputation.”9 


Convention 
guarantees ‘moral 
rights,’ the right to 

claim authorship 
and object to 


alteration 


While not mentioning the right specifi- 
cally, this provision of the Berne Conven- 
tion guarantees “moral rights,” the right 
of authors to claim authorship (“the right 
of paternity”) and the right of the creator 
of a work to object to acts which alter the 
work or affect the integrity of the work or 
the reputation of its author (“the right of 
integrity”).5° 

This “moral rights” provision, as might 
be expected, generated tremendous contro- 
versy during the course of House and 
Senate debate over the BCIA. The concern 
focused on whether the United States 
could adhere to the Berne Convention 
without implementing the moral rights 
provisions of the treaty. According to the 
House committee, however, although no 
federal statute exists relating specifically to 
the “moral rights” of authors, based upon 
the testimony of the majority of the wit- 
nesses before the House subcommittee, the 
conclusions of international copyright ex- 


perts, the comparison of United States’ 


laws with those of Berne member coun- 
tries, and the current status of federal and 
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state protections of the rights of paternity 
and integrity, current United States law 
meets the requirements of Article 6bis.3! 

Senate analysis of the moral rights issue, 
while eventually reaching the same ulti- 
mate conclusion as the House committee, 
is also worthy of note. “Although ‘moral 
rights’ are not provided in U.S. statutes,” 
the report comments, “and various deci- 
sions of state and federal courts have 
rejected claims that were denominated spe- 
cifically as ‘moral rights,’ protection is 
provided under U.S. law for the rights of 
paternity and integrity listed in Article 
6bis.”32 According to the Senate report, 
this existing U.S. law includes various pro- 
visions of the Copyright Act and Lanham 
(Trademark) Act, various state statutes, 
and common law principles such as libel, 
defamation, misrepresentation, and unfair 
competition, which have been applied by 
courts to redress authors’ invocation of the 
right to claim authorship or the right to 
object to distortion.*3 

Although both the House and Senate 
concluded that current U.S. law contains 
sufficient protections to comply with the 
Berne Convention moral rights provision, 
fierce debate over enhanced U.S. protec- 
tion of moral rights has followed the 
passage of the BCIA. Not surprisingly, 
much of the debate has arisen regarding 
issues of the moral rights of artists that are 
affected in the process of film alteration.*4 

To address this issue adequately, Con- 
gress requested that the Copyright Office 
inquire into present and future uses of 
technologies such as computer color en- 
coding (colorization), panning and scan- 
ning (a process by which theatrical motion 
pictures, composed for viewing on large 
screens, are altered to fit the narrower tele- 
vision screen), lexiconning (a technology 
which involves the electronic time com- 
pression or expansion of a motion picture 
in order to fit the picture into broadcast 
time slots), and letterboxing (a technique 
which permits the original composition of 
a theatrical motion picture to be retained 
on television by reducing the size of the 
image, but which leaves dark bands at the 
top and bottom of the screen). 

On March 15, 1989, the U.S. Copyright 
Office presented to Congress its report on 
legal protections against technological al- 
terations of motion pictures.*5 The Copy- 
right Office report reviewed the nature of 
moral rights, recent state and federal legis- 
lative efforts to grant moral rights to 
works of fine art, and considered the testi- 
mony of producers, directors and com- 
puter encoding companies, as well as 
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comments of various members of Con- 
gress.56 In Chapter 7 of its report, the 
Copyright Office reached the following 
conclusions: (1) Congress should “seriously 
consider” a unified federal system of moral 
rights; (2) If a unified federal system of 
moral rights is adopted, state moral rights 
protection should be preempted when state 
protection is “equivalent” to those rights 
granted in the amended federal statute;37 
(3) Congress should consider whether the 
“existing web of collective and individual 
bargaining is adequate to protect directors 
legitimate interests”; and (4) the Copyright 
Office could support, in principle, a con- 
gressional decision to “grant a higher level 
of moral rights in the motion picture in- 
dustry than now exits,” provided that only 
works created on or after the effective date 
of the legislation would be accorded the 
newly established moral rights 
protection.*8 

While the Copyright Office report sim- 
ply contains a series of “recommendations” 
on the implementation of a unified moral 
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rights system, its mere existence is signifi- 
cant. The attention which Congress has 
focused on the possibility of providing fed- 
eral moral rights protection is a result of, 
at least in part, increased awareness of the 
significance of moral rights which arose as 
a result of the House and Senate debates 
regarding Article 6bis of the Berne Con- 
vention. 

The significance of the Berne Conven- 
tion Implementation Act, therefore, lies 
not only in its immediate effects on exist- 
ing copyright law, but also in the debates 
which it has sparked in the moral rights 
area. More importantly, however, the 
BCIA represents a beginning of enhanced 
congressional attention to the protection 
of intellectual property rights, and pro- 
vides the U.S. intellectual property com- 
munity with the promise of increased 
intellectual property protection in the 
future.0 
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TRADEMARK 


& COPYRIGHT SEARCHES 
TRADEMARK-Supply word and/or 
design plus goods or Services. 
SEARCH FEES: 
COMBINED SEARCH — $ 205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $1905* 
*plus photo copy cost. 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, 
renewals.) 
RESEARCH - (SEC - 10K's, ICC, 
FCC, COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 

GOVERNMENT LIAISON SERVICES,INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 

Fax: (703) 525-8451 ~ 
All major credit cards accepted 
TOLL FREE: 800-642 
Since 1957 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


's your client CHEMICALLY DEPENDENT: 
j /perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


@ CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


& EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to The Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


TION 
ELORIDA BAR EXAM app 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 


IDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite C-311 


_ West Bloomfield, Michigan 48322 
ORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR RE 


iccoONEIL 
BILLIN G SYSTEM $245 


from the authors of the internationally acclaimed 


NEIL LEGAL SYSTEM. 


NO LIMIT ON TIMEKEEPERS OR CLIENTS 
CLIENT NUMBERS ARE OPTIONAL 
WORD WRAP NARRATIVE WITH UNLIMITED MACROS 

Outperforms all other billing systems, 

yet you can learn it in 1/10 the time 

Just $245 (+$15 S&H and applicable sales tax) 
Law Firm Management, Inc. 406 S.W. 96 Ct., Miami, Fl 33174 
305-472-4531 (Ft. Lauderdale) 


ACCIDENT RECONSTRUCTION 
EXPERT WITNESS ° 22 YEARS FORENSIC PHYSICS 
Any type accident includes but not limited to: 
Collisions © ATVs @ Seat Belts © Product Liability ¢ Slip and Fall 


_ Mechanical Equipment ® High Voltage Burns ® Electrical Shocks 
onic Equipment Industry Accidents Farm Equipment 


Richard W. Mitchell, Ph.D. 4419 Vieux Carre Circle 
(813) 971-3759 _ Tampa, Florida 33613-3053 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits —Real Estate 
J. FREMON JONES, PH.D. 
Columbia Research Associates 


P.O. Box 1702-111 1-800-669-1110 
Gainesville, FL 32606 After tone — dial 111 
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G.A. Tomlinson P.E. Expert Witness 


Born 2-12-24, Amarillo, : GRADUATE MECHANCIAL ENGINEER 
Texas; U.S. Navy, 1943- 32 years experience in design, testing, manu- 
1946; Oklahoma State Uni- facturing, supervision and operation of equip- 
versity, 1946-1949, B.S. ment. Also extensive executive experience. 
B Mech. Engineering; Unit Qualified as an expert in many fields, includ- 
& Equipment Co., 

Tulsa, 1949-1982; Responsi- Forklift & Hoists 


ble for all engineering func- © Material Handling Equipment 


tions 1957-1975; Formed § ® Construction Equipment 
Company for Unit Rig in © Trucks of all types 
Brazil 1976; General Man- © Heavy Vehicles 
ager, Canadian Operations,  ® Airline Ground Handling Equipment 
1977; In charge of Unit Rig  ® Electric Vehicles 
® Ditching Machines 


Product Litigation 1977- 
1982. ®@ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 
153 E. Palmetto Road, Suite 440 
Boca Raton, Florida 33432 


Tomlinson Engineering Company 
(407) 392-2702 


EXPERT 
RESOURC 
ING 


Experts on Experts 
Expertise listing upon request 


ALL FIELDS, 
NATIONWIDE 
San Francisco (415) 398-8854 
Los Angeles (213) 669-1660 
Philadelphia (215) 829-9570 
New York (212) 288-1120 
Chicago (312) 327-2830 
Houston (713) 223-2330 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 
4617 NORTH PROSPECT ROAD 


PEORIA HEIGHTS, IL 61614 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 
testify for you. Plaintiff or defense. 


Physicians for Quality 
1-800-284-DOCS (1-800-284-3627) 


HEALTH CARE AUDITORS, INC. 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


— MEDICAL MALPRACTICE EXPERTS — 


GRATIS PREVIEW OF YOUR CASE BY OUR HCAI LITIGATION 
SUPPORT TEAM. 


¢ AN HCAI REPRESENTATIVE WILL COME TO YOUR OFFICE TO 
WORK CLOSELY WITH YOUR FIRM, GRATIS. 


¢ ALL OUR MEDICAL EXPERTS ARE TEACHING OR ACTIVELY 
ENGAGED IN PRACTICE IN FLORIDA. 


¢ “11TH HOUR EXPERTS” OUR SPECIALTY. 


(COLLECT CALLS GLADLY ACCEPTED) 


P.O. BOX 22007 
813-579-8054 reterssunc, FL 33742 


MEDICAL-LEGAL 
CONSULTATION 
and 
EXPERT 
TESTIMONY 


in cases regarding 


MEDICAL 
MALPRACTICE 


HOSPITAL LIABILITY 
PRODUCT LIABILITY 


FORENSIC MEDICAL ADVISORY SERVICE 1s a 
Pnysician-Run Organization for Plaintiff and 
Detense Counse! Our many services include 
record evaluation and expert reports. and the 
Provision of board-certified expert witnesses 
trom all helds of medicine. surgery. dentistry 

information 


or 
FORENSIC MEDICAL 
ADVISORY SERVICE 


Ww ion. DC Office. 
11300 Rockville . Rockville. MD 20852 
(301) 984-6180 


Office: 
2050 Butler Pike. Plymouth Meeting. PA 19462 
(215) 825-5559 
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COMPU DATA 


SEARCH INC. 


COLLECTIONS 
© ASSET SEARCH 
© SKIPTRACE REPORT 
e CREDIT REPORT 


Motor Vehicle Inquiry 
Driver’s License Inquiry 
Driver’s Record Search 
Name Search 

Florida Corporate Status 
Florida Criminal History 
Property Search 

UCC Search 

Aircraft Registration 

Boat Registration 

Tenant Background Check 
Workmans Compensation 
Pre-Employment Background Chec’ 


COMPU * DATA’ SEARCH 


Offering Florida Attorneys 
a Full Line of Services Throughout Georgia 
= MLQ 
= Attorney Services 
© FILINGS AND DOCUMENTS RETRIEVED IN © ASSET AND UCC SEARCHES 
ALLSTATE AND FEDERAL COURTS © ABSTRACTS 
© SERVICE OF PROCESS, INCLUDING SUBPOENAS © STAFFED WITH FULLY INSURED 
© LEGAL RESEARCH CERTIFIED PARALEGALS 


TELEPHONE: 404-350-3023 © FAX: 404-355-2249 
2072 DeFoors Ferry Road, NW. Atlanta, Georgia 30318 


Broward Financial Centre 
500 East Broward Boulevard, Suite 129 
Post Office Box 400 
Fort Lauderdale, Florida 33394 
Broward: 305/766-9900 FAX 766-9907 
Dade: 305/751-9806 
Palm Beach: 407/739-7206 


WHEN YOU NEED 
SOMEONE’S ADDRESS TRACED, 
YOU CAN’T BEAT 
OUR GUARANTEE 


“NO TRACE - NO CHARGE” 


Our nominal fee of $195.00 (payable only 
upon locate) is your total cost to have someone 
located whose last known address is up to 
four years old. 


RUSH traces as well as MISSING HEIR 
searches are also conducted on a ‘‘NO TRACE 
- NO CHARGE”’ basis. WE SUCCEED WHERE 
OTHERS HAVE FAILED. 


To have someone traced anywhere world-wide 
or to obtain more information on our 
International Tracing Service, call today 


TOLL FREE 
1-800-426-9850 


“NO TRACE - NO CHARGE” 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 


EXPERT WITNESS 
ELEVATOR AND ESCALATOR CASES 


Staff of 7 experts located across U.S. and 
in South America representing 150 years 
experience in the elevator industry. 

Vern D. Gill, P.E. President, 
LERCH, BATES/LEGAL, INC. 
Subsidiary of Lerch, Bates & Associates; 
oldest and largest elevator consulting firm 


in the country. Resumes and references 
available upon request. 


Call 
(800) 222-4322 


VIEWS 


PROFESSIONAL SERVICES 


PROCESS SERVICE 
COURT REPORTERS 
LEGAL RESEARCH 
DEPOSITION/CONFERENCE ROOMS 
SUPREME COURT 
CERTIFIED MEDIATOR 
FAX CENTER 
VIDEO DEPOSITIONS 
INTERPRETERS 
TRIAL PREPARATION 
3296-C Commercial Way 
Spring Hill, Florida 34606 
Phone 904-686-9889 FAX 904-686-8924 


COUNTY/FEDERAL LEVEL 


F.L.A. SEARCH INC. 


UCC SUITS JUDGMENTS 
e STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


(407) 969-6594 
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But, 
You Said 
‘A Few Indians’ 


Lt. Col. George Armstrong Custer 
June 1876 


History proves 


the value of information. Current, 

accurate information. Battles are 

won and lost with such data, and 

that’s why we at CIS strive to get 

the most up-to-date information 

in your hands. Fast. That's 
our business! 

CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 
mation to the legal community. 

So, to avoid being ambushed 
by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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bigger, better and 


‘more cost effective 

for you than ever, 

With a variety of price 
plans that can make the 
WESTLAW advantage 
affordable for ANY 


training choices. 
With top-notch customer 
support day and night, 
seven days a week from 
Technical Specialists 
AND REFERENCE 
ATTORNEYS who care 
about your research. 


With one of the world’s largest The WESTLAW advantage is within: 
full-text law libraries to help your reach today. Find out for | 


et ALL ot your: research needs 


yourself. Call now. 


West Publishing Company « P.O. Box 64526 
_ 50 W, Kellogg Blvd. + St. Paul, MN 55164-0526. 
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